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FOREWORD

THIS book began in a study of Legal Aid Societies designed to secure

thorough information and a just estimate of value for the benefit of those

who are called upon from time to time to contribute to their support.

The work has grown into a systematic treatise and practical handbook upon the

Administration of Justice in the United States in the direction which is at this time

of the most critical importance. It is full of trustworthy information and suggestion,

and should be of great value to the multitude of Americans who are interested in

the Americanization of the millions of foreigners who have immigrated to this

country, and who fail to understand or who misunderstand American institutions.

It should be useful to the members of the American Bar, who during the past few

years have been gradually awakening to a sense of their responsibility for the admin-

istration of law in general, beyond the interests of the particular cases in which they

are engaged. This subject was under consideration in the Conference of Bar Associ-

ations at Saratoga in September, 1917, and I commend this book to the attention of

all the gentlemen who were interested in that discussion.

New projects are continually suggested for improving the condition of the poor

by the aid of government, and as to many of them there is a debatable question

whether they come within the proper province of government and whether official

interference will not in the long run do more harm than good to the beneficiaries

and to the community. No one, however, doubts that it is the proper function of

government to secure justice. In a broad sense that is the chief thing for which gov-

ernment is organized. Nor can any one question that the highest obligation of govern-

ment is to secure justice for those who, because they are poor and weak and friend-

less, find it hard to maintain their own rights. This book shows that we have not been

performing that duty very satisfactorily, and that we ought to bestir ourselves to

do better.

I do not think that we should be over-harsh in judging ourselves, however, for the

shortcomings have been the result of changing conditions which the great body of

our people have not fully appreciated. We have had in the main just laws and honest

courts to which people— poor as well as rich— could repair to obtain justice. But

the rapid growth of great cities, the enormous masses of immigrants (many of them

ignorant of our language), and the greatly increased complications of life have cre-

ated conditions under which the provisions for obtaining justice which were formerly
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sufficient are sufficient no longer. I think the true criticism which we should make

upon our own conduct is that we have been so busy about our individual affairs that

we have been slow to appreciate the changes of conditions which to so great an extent

have put justice beyond the reach of the poor. But we cannot confine ourselves to

that criticism much longer; it is time to set our own house in order. And as we do

so we should recognize with gratitude the noble and unselfish men and women whom

this book shows to have been devoting themselves to the task which most of us have

been neglecting.

Elihu Root.

July, 1919.



INTRODUCTION

THE present Bulletin constitutes the second in a series of studies of legal educa-

tion and cognate matters that is in course of publication by the Carnegie

Foundation, under the general charge of Mr, Alfred Z. Reed. The first number,

published before the war, was the report of Professor Redlich upon the Case Method.

The present volume will be followed by a detailed study of law schools and exami-

nations for the bar. A large number of persons have cooperated in the general under-

taking, and the mass of material is not only enormous, but complex.

It was inevitable that any such comprehensive study should touch at many points

the administration of the law itself and the effects of this administration upon the

people for whose protection and contentment law and courts exist. The presentation

of the present report as a special bulletin in this series was suggested in the first

instance by the application of certain legal aid societies to the Carnegie Corporation

for grants of funds. The trustees of the Corporation, while disposed to look upon the

work of these bodies as important, felt that a thoroughgoing report on the whole

question of legal aid should precede any such action on their part. They agreed,

therefore, to defray the expense of such a report if prepared with the cooperation of

the Carnegie Foundation in conjunction with its already partially completed enquiry.

The work, including the visitation of all legal aid societies in the United States, and

the reduction of the material into its present form, has been accomplished in a most

careful and discriminating fashion by Mr. Reginald Heber Smith, of the Boston bar.

Although primarily designed to deal only with legal aid work, the scope of the study

inevitably broadened. It proved impossible to consider existing legal aid societies

without taking into account at the same time other agencies which experience has

suggested in the effort to make the administration of justice direct, simple, and ac-

cessible alike to rich and poor. The present report deals, therefore, with the whole

question of administration of the law as it affects members of the body politic who
by reason of poverty, ignorance, or lack of knowledge of the language are at a dis-

advantage in the effort to secure justice as between man and man in the various

disputes that arise in our present complicated industrial and social relations.

The study touches so closely the source of much current discontent and points the

way to constructive action so important and yet so feasible, that its publication now
is especially timely. There never was a time when it was more important to pro-

vide machinery that shall be adequate to accomplish in fact that justice at which the

law aims and for whose attainment amongst men it was established. It is not enough

for the law to intend justice. It must be so administered that for the great body of

citizens justice is actually attained. Be the law never so good in theory, uncertain or

dilatory administration, through the present cumbersome or defective machinery,

goes far to defeat its aims. The widespread suspicion that our law fails to secure jus-

tice has only too much basis in fact. If this suspicion is allowed to grow unchecked,
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it will end by poisoning the faith of the people in their own government and in law

itself, the very bulwark of justice.

That justice can be attained only through the law is made clear at the outset of

this report. Human experience in all ages and in all countries proves that our only

hope to attain a fair equality of justice for every member of society, wise or igno-

rant, good or bad, rich or poor, lies in a system of law based on principles long tried

and administered by those removed from the pull of personal interest. A citizen of

any state mav have a reasonable confidence in justice for himself only so long as his

rights and privileges are defined by the rules of law and not by the whim of any in-

dividual. Freedom and justice for the individual member of the body politic can be

hoped for only through the reign of law, and not through the favoritism of any ruler

or class or faction. No lesson of human society can be more clear than this, that law

is nothing other than the crystallized experience of mankind, embodied in principles

that aim at the attainment of justice as between man and man and as between soci-

ety and the individual.

It follows directly from this conception of law, however, that in the process of social

development some readjustment of the law, in the light of altered conditions and

widened experience, is from time to time required. Otherwise our inherited body of

legal principles and our ideals of abstract justice are in danger of growing apart. If the

task of bringing them together again should by any chance be deferred until a large

element of our population suffer long continued grievances under the existing law, a

temper of mind is created that does not make for sane reform by orderly methods.

The conclusion to which the author of this study is led is that in so far as con-

cerns what is technically known as the substantive law, the poor are at no special

disadvantage as compared with the rich. If no more were required for the even-handed

distribution of justice than this, that the rights of all men, rich or poor, strong or

weak, should be impartially and equally defined under the law, then democracy has

come near to realizing its ideal. No special procedure for enforcing this substantive

law needs to be invoked when it is well settled, and is well known, and no dispute

exists in regard to the facts and all parties affected are strictly law abiding. For-

tunately the great number of our activities are conducted in this manner.

There is, however, a class of activities, exceptional yet enormous in the aggregate,

where these conditions do not obtain— where the substantive law, determining the

point at issue, is not settled, or if settled, is not known to the individual; or where

the parties affected disagree, in good faith, as to the facts upon which their relative

rights depend; or where one or the other of them does not respect the law, whether

from impatient desire to remedy what he conceives to be its defects, or more fre-

quently from naked self-interest. These are the cases where justice has to be actu-

ally administered with the aid of lawyers and of courts. If for any reason this neces-

sarv machinery of justice cannot be employed, then the theoretical protection that

the individual possesses under the law is of no practical use to him.
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It is on this side that the author shows the danger to lie. In the law that fixes

and prescribes the machinery through which rights are enforced or defended— that

is to say, in what is technically known as procedural or adjective, as distinguished

from substantive law—he finds grave defects. He shows how, not because any one

has deliberately intended to do wrong, but because no one has squarely faced the

needs of our new immigrant citizens, our increasing class of wage-earners, and of our

vast urban populations, the expense and delay needed to obtain legal relief are fre-

quently such that the poor cannot afford it. Many are actually deprived of their

rights. Still others believe that they are so deprived and cherish grievances that a

less expensive and more prompt administration of the machinery of justice might

serve to dispel. Even if they are not quite sure that they are in the right, the mere

fact that they cannot have their claims quickly passed upon by an impartial tribunal

under simple procedure seems to them an unjust discrimination, devised by the rich

to oppress the poor. Under these conditions the claim of the demagogue or of the

sincere but mistaken doctrinaire that justice can be made to order by some new form

of social machinery falls upon ready ears. The long lesson of human experience in

the effort to attain justice is easily forgot, and those who are discontented by reason

of real or fancied ills and who are more directly interested than any other members

of the body politic in a freedom defined by law are ready to have their civil liberty

defined in terms of personal influence or of class prejudice.

How much the present weaknesses in the administration of the law work against

the interest of the poor as such it is of course impossible to say. It would be a mistake

to assume that the cost of litigation and the law's delay benefit the rich exclusively.

In a great number of cases they work to the advantage of the dishonest poor. The
deserving poor man is helpless to obtain speedy justice from any one, poor or rich.

The question is not primarily one as between rich and poor, but concerns rather the

fundamental necessity in a free country to place justice, so far as it is humanly possible

to do so, within the reach of those who occupy any station in life. Our civilization

rests upon an honest and sincere attempt to realize this ideal.

While the poor, like the rich, come to serious disputes with their fellow-men and

with the agencies in the social order with which they have relations in many ways,

the great proportion of questions which they desire to bring to settlement lie in a

few fields— questions concerning wages, those resulting from injury while in employ-

ment, and those which originate in the family relations and affect directly the hap-

piness of wives and children and the integrity of the home. The very natural failure

of the administration of the law to keep pace with the rapid industrial transforma-

tion of the country is the source of much of the complaint of the poor and partic-

ularly of the poor man who is also an alien, touching all the matters relating to his

employment, his citizenship, and the disputes which arise in his domestic relations.

The study here presented sets forth in simple and non-technical language, first the

defects in the administration of the law which work in effect a denial of justice to the
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poor or to the ignorant; and secondly, the agencies, supplementary to the existing

machinery, whose object is to remedy these defects.

The important defects are three—delay, court costs and fees, and the expense of

counsel. The agencies suggested to remedy these defects fall into two groups accord-

ing as the nature of the case admits of settlement without legal counsel or, on the

other hand, requires counsel for the full protection of the disputants.

In the first group of remedial agencies are placed the small claims court, the agen-

cies for conciliation and arbitration, the domestic relations courts and administrative

tribunals, and all officials authorized to deal promptly with disputants. For the other

group of cases— those for whom legal counsel is necessary—the present report dis-

cusses the defender in criminal cases, the assignment of counsel, and finally and most

exhaustively the legal aid organizations.

The outcome and the object of the report is the effort to prove that these various

agencies, if properly articulated with the existing system of the administration ofjus-

tice, can be made to secure, so far as human means can do, the practical equality of

all men before the law and to afford to all citizens without regard to wealth or rank

or race the means for a prompt, inexpensive, and fair adjudication of their complaints.

For no group in the citizenship of the country is this more needed than in the

case of the great mass of citizens of foreign birth, ignorant of the language, and help-

less to secure their rights unless met by an administration of the machinery of justice

that shall be simple, sympathetic, and patient. To such the apparent denial of jus-

tice forms the path to disloyalty and bitterness.

This report, prepared with great care and stated in moderate terms, deserves at the

hands of the members of the bar serious and sympathetic attention. If those who

officially represent the law do not bend their energies and give their best thought to

make the administration of justice fair, prompt, and accessible to the humblest citizen,

to what group in the body politic may we turn with any hope that this matter will

be dealt with wisely and justly ?

The world is to-day filled with the word "democracy." Sometimes it is used to

denote a government in which the civil rights of the individual rest upon a consti-

tutional guarantee, sometimes to describe a class rule more autocratic than that of

the Czar. An autocracy can exist without law, but a free democracy cannot. The

very existence of free government depends upon making the machinery of justice

so effective that the citizens of the democracy shall believe in its impartiality and

fairness.

Heney S. Pkitchett,

President of the Carnegie Foundation.

June, 1919.
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Chapter I

FREEDOM AND EQUALITY OF JUSTICE—THE IDEAL
To no one will we sell, to no one will we refuse or delay, right or justice.

Magna Carta, cap. 40.

FREEDOM and equality ofjustice are twin fundamental conceptions of Amer-
ican jurisprudence. Together they form the basic principle on which our entire

plan for the administration of justice is built. They are so deep-rooted in the

body and spirit of our laws that the very meaning which we ascribe to the word jus-

tice embraces them. A system which created class distinctions, having one law for the

rich and another for the poor, which was a respecter of persons, granting its pro-

tection to one citizen and denying it to his fellow, we would unhesitatingly condemn

as unjust, as devoid of those essentials without which there can be no justice.

From the dawn of Anglo-Saxon legal history, this idea has been manifest. The
earliest laws continually directed that justice be done alike to rich and poor.^ The
equal right to law was asserted in the Charter of Liberties of Henry 11.^ The idea

received its classic embodiment and statement in the fortieth paragraph of Magna
Carta, where was inscribed ^^nulli vendemus, nulli negahimtiSy out differemus^ rectum

autjusticiam." As a purely historical fact this did not signify, or inaugurate, an era

of absolute freedom of justice, but it was a first step in that direction. Its supreme

importance, however, lies in the tradition^ which gradually attached to it, and which

glorified the idea into an ideal— an ideal which steadily persisted in men's minds

thi'oughout five centuries, and which was brought by the colonists to the New World.*

In the constitutional conventions which followed the American Revolution the

ideal was given concrete expression in the various state Bills and Declarations of

Rights.^ The Massachusetts Constitution, adopted in 1780, declared:^

"Every subject of the Commonwealth ought to find a certain remedy, by hav-
ing recourse to the laws, for all injuries or wrongs which he may receive in his

person, property, or character. He ought to obtain right and justice freely, and
without being obliged to purchase it; completely, and without any denial;

promptly, and without delay; conformably to the laws."

As state after state has been added to the Union, its people, in constitutional assem-

bly, have written the same declaration into their fundamental law. In New York the

' Pound: Causes of Popular Dissatisfaction with the Administration of Justice, 29 Am. Bar Ass'n R. (1906) 396;
citing Secular Ordinance of Edgar, cap. I ; Secular Ordinance of Cnut, 2; Laws of Ethelred, VI, 1; Laws of Ed-
ward, Preface.

* Stimson: Federal and State Constitutions (1908), page 16.

* McKechnie : Magna Carta (1914), pages 127, 395-398.

* For a general discussion of the influence of Magna Carta on American institutions see H. D. Hazeltine: Influence
of Magna Carta on American Constitutional Development, 17 Columbia L. Rev. (1917) 1.

'' Our American Bills of Rights bear a direct relation to Magna Carta. See James Q. Dealey : Grototh of American
State Constitutions —1716 to 1914, page 35. Bryce aptly called them "the legitimate children of Magna Carta."
1 American Commonwealth, 422.

" Part I : Declaration of Rights, Article XI.
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declaration is contained in a statute/ but this is exceptional. To-day, the constitu-

tion of nearly every state, by express provision of the Bill of Rights, guarantees

the freedom and equality of justice.^ The Fourteenth Amendment to the Constitu-

tion of the United States adds to the state guaranty the authority of the supreme

law of the land,^

As a matter of law, the right stands inviolable. It is recognized and established by

the highest possible authority. But that is not all. Its incorporation into the Bills

of Rights transformed the principle from merely a legal or juristic conception to a

political consideration of supreme importance. Not only was the right to freedom and

equality of justice set apart with those other cardinal rights of liberty and of con-

science which were deemed sacred and inalienable, but it was made the most important

of all because on it all the other rights, even the rights to life, liberty, and the pur-

suit of happiness, were made to depend.* In a word, it became the cornerstone of the

Republic.

Ours was designed to be, and is, a government of laws and not of men. Under a

government so constituted the right of the individual to life, to freedom of motion,

of thought, of conscience, to his children, to his home, and the social interest in se-

curing these things to human beings all depend, in last resort, entirely and absolutely

on law. This is recognized by our constitutions, and has been repeatedly emphasized

by decisions of courts, in the speeches of statesmen, and in treatises on government.^

The New Hampshire constitution,^ which is typical, thus expresses it:

"It is essential to the preservation of the rights of every individual, his life, lib-

erty, property, and character, that there be an impartial interpretation ofthe laws

and administration of justice."

To secure impartial laws and an equal administration of justice, and thereby to

make possible the enjoyment of the rights and opportunities contemplated by a demo-

cracy, the State itself exists.^ The best welfare and the greatest possible happiness of

the men, women, and children of the nation is the ultimate goal. The State is their

servant and its government the means by which the desired end can best be obtained.

Concerning these fundamentals there is no dispute, at least within America. Their

extended statement here would be superfluous but for the fact that, although the de-

pendency of every right and interest on law is recognized, the consequences which in-

' Civil Rights Laio, § 10 ; I. Birdseye's Cumming and Gilbert: Consolidated Laros of New York, page 620.

^ For citations to each state constitution see Stimson: Federal and State Constitutions, pages 148, 149.

' Root : Addresses on Government and Citizenship (1916), page 460.

* "These cardinal rights may be divided into the four great realms of Rights to Liberty, to Property, to Law, and
Rights of the People as against the Government. Logically and historically the first is the right to lave, for there
can be no property, no government, and no real liberty vi'ithout law." Stimson : Federal and State Constitutions,
page 10.

^ See Cotting v. Kansas City Stock Yards Co. 183 U. S. 79, 84. Wheeler: American Liberty Protected and Ruled by
Law, 48 Am. L. Rev. (1914) 1. Root: Addresses on Oovemment and Citizenship, pages 98, 106, 640. 73 Annals of the
American Academy of Political and Social Science (1917), 137. Lyman Abbott: Report of Speeches at New York
Legal Aid Society Banquet (1901), page 31.

* Constitution of New Hampshire (1792), Part I, Bill of Rights, § 35.

' "That to secure these rights governments are instituted among men." Declaration of Independence.
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evitably flow from such a form of government seem not to be generally appreciated.

These consequences, summarily stated, are:— First, there can be no political, so-

cial, or economic equality, no democracy, unless the substantive law by fair and

equitable rules gives reality to equality by making it a living thing. Second, the

substantive law, however fair and equitable itself, is impotent to provide the neces-

sary safeguards unless the administration ofjustice, which alone gives effect and force

to substantive law, is in the highest sense impartial. It must be possible for the hum-

blest to invoke the protection of law, through proper proceedings in the courts, for

any invasion of his rights by whomsoever attempted, or freedom and equality vanish

into nothingness.

To withhold the equal protection of the laws, or to fail to carry out their intent

by reason of inadequate machinery, is to undermine the entire structure and threaten

it with collapse. For the State to erect an uneven, partial administration of justice

is to abnegate the very responsibility for which it exists, and is to accomplish by in-

direction an abridgment of the fundamental rights which the State is directly for-

bidden to infringe. To deny law or justice to any persons is, in actual effect, to outlaw

them by stripping them of their only protection.

It is for such reasons that freedom and equality of justice are essential to a demo-

cracy and that denial of justice is the short cut to anarchy.



Chapter II

DENIAL OF JUSTICE—THE FACT
Of all the questions which are before the American people, I regard no

one as more important than the improvement of the administration of jus-

tice. We must make it so that the poor man will have as nearly as possible

an equal opportunity in litigating as the rich man, and under present condi-

tions, ashamed as we may be of it, this is not the fact. Ex-Presdient Taft

in an Address before the Virginia Bar Association.

THE inhabitants of the American colonies learned from the tyrannies and arbi-

trary conduct of George III and the Royal Governors what denial of justice

meant, and it incited them to rebellion.^ In their first law-making, after attaining

independence, they declared that justice must be equal and accessible to all. This

principle they regarded, not as an utopian ideal, but as the indispensable safeguard of

their hard won liberties, and they proceeded to give it immediate effect. Their deter-

mination is still evidenced by our constitutional provisions^ protecting persons accused

of crime, which were originally written by the framers to eliminate from our institu-

tions the most glaring inequality of the English law.^

By contrast with the complexity of the present task, their problem was relatively

simple. They were a vigorous, self-reliant, homogeneous people, possessed of average

intelligence and shrewd common sense, living mostly in small towns and agricultural

communities, so that there was not much litigation. As only the simplest sort of judi-

cial machinery was required, mechanical defects, with their attendant delays, were at

a minimum. Inexpensive justice was demanded and was secured—sometimes by the

doubtful economy of providing cheap judges.* In the lower courts where the smaller

cases were heard the poor could plead their own causes. This seemed natural because

it had been done very largely during the colonial era,^ and it was possible because

there was little law and few precedents; in fact, many of the judges were laymen.^

Tliis eai-ly administration of justice was in many respects inferior to our present sys-

tem, but whatever its shortcomings it at least made some provision for the smaller

cases and there was no insuperable barrier of expense fixed between the poor and

the courts.

The forces, in short, which have caused our administration of justice to break

down as to the small causes and the claims of the poor, are not inevitable, or inex-

' Declaration of Independence, Paragraphs 3, 4, 11, 17, 20, 21, and particularly Paragraph 10 — " He has obstructed
the administration of justice by refusing his assent to laws establishing judiciary powers."

* United States Constitution, Amendments V, VI, and VIII. For citations to the state provisions, and for a com-
plete discussion, see Stimson: Federal and State Constitutions, pages 164 et seq.

* The English criminal law of the eighteenth century not only inflicted extreme punishments but deprived pris-

oners of a fair trial, as by forbidding them counsel for their defence. This injustice was ameliorated in 1836 and
abolished by the Prisoners' Defence Act of 1903.

* American Judicature Society, Bulletin VIII (1916), page 26.

" Lawyers had repeatedly been excluded by assembly enactments from appearing in the courts. Warren : History
of the American Bar (1913), pages 4, 106.

* Ibid., page 16.
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tricably interwoven in the development of our institutions, or even of long duration,

but are rather the result of the tremendous changes which have taken place in every

phase of the nation's life.

These changed conditions, to which our rigid court organization with inflexible

machinery was unable to adapt itself, are mainly due to immigration, the rise of the

wage-earning class, and above all, to the startling growth of urban population with

all that it entails. With the great cities came the infinite complexity of modem
life, of business, and of affairs in general which breeds litigation.^ The law itself

became highly complicated. With thirteen thousand decisions of courts of last resort

being made each year and twelve thousand laws annually enacted by the legislatures,

no man could determine his rights without employing attorneys.^ The legislative

attempt to fix the machinery of justice in all its details made of procedure a maze

which precluded litigation unless the suitor could engage counsel to guide his case

through all the technicalities. The first attempt to meet the enormous pressure of

litigation was by multiplication of courts, which served only to confound the confu-

sion^ by injecting additional questions of jurisdiction, venue, and procedure^ into a

system already enmeshed in its own superabundant technicalities. The situation is

summarized by Dean Pound in these words :^

"Our judicial organization and the great body of our American common law are

the work of the last quarter of the eighteenth century and the first half of the

nineteenth century. On the other hand our great cities and the legal and social

problems to which they give rise are of the last half of the nineteenth century,**

and indeed the pressing problems do not become acute until the last quarter of

that century."^

One of these problems was "to make adequate provision for petty litigation

in communities where there is a huge volume of such litigation which must be
dealt with adequately on pain of grievous denial of justice; to provide for dis-

posing quickly, inexpensively, and justly of the litigation of the poor, for the

collection of debts in a shifting population, and for the great volume of small

controversies which a busy, crowded population, diversified in race and language,

necessarily engenders."

The realization that there are grave defects in the administration of justice came

but slowly. Had not enough laws been passed, enough courts organized, court houses

built, judges, clerks, and officers provided and paid salaries— what more was neces-

sary ? AVhen Roscoe Pound delivered his epoch-making address on " The Causes of

Popular Dissatisfaction with the Administration of Justice" before the American

' Preliminary Report on Efficiency in the Administration of Justice, for the National Economic League, page 29;

American Judicature Society, Bulletin /(1914), page 1; represented in 52 Ann. Am. Ac. Pol. & Soc. Science (1914), 208.

- Root: Addresses on Governm,ent and Citizenship, page 159.

^ American Judicature Society, Bidletin FJ (1915), page 18; Pound: Administration ofJustice in the Modem City,

26 Harvard L. Rev. (1913) 308, 313.

* 73 Ann. Am. Ac. Pol. & Soc. Science (1917), 15. ° Pound : op. cit., pages 303, 310, 315.

* New York did not have a population of one million until 1880.

' It is interesting to note that organized legal aid was first considered in 1875.
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Bar Association in 1906,^ his was like a voice crying in the wilderness. From the

reported discussion,^ one would judge that most of the lawyers present were incred-

ulous, and that not a few were indignant at the intimation that our justice was not

closely akin to perfection itself.

In the twelve years that have followed, the evidence has become overwhelming. The

facts, though not the causes which underlie them, are well known. The administration

of American justice is not impartial,the rich and the poor do not stand on an equality

before the law, the traditional method of providing justice has operated to close the

doors of the courts to the poor, and has caused a gross denial of justice in all parts

of the country to millions of persons.

Sweeping as this indictment may appear, it is substantiated by ample authority.^

A few statements deserve to be presented here.

" If there is one sad anomaly that should stand out in our present days of con-

scientious self-searching, it is the harsh fact that, with all our prating about jus-

tice, we deliberately withhold it from the thousands who are too poor to pay

for it."*

"The sources from which industrial unrest springs are: ... 3. Denial of justice

in the creation, in the adjudication and in the administration of law."^

"The equal administration of the laws is a right guaranteed by the funda-

mental law of the land ; and yet no person will deny that this privilege is more
honored in the breach than in the observance; for there are very many people

in every American community who, through ignorance of their rights or their

inability to pay the imposts levied by the state as a condition precedent to the

pursuit of justice in the courts, are constantly being denied that equal admin-
istration of the laws and the justice that is supposed, logically, to follow it."^

"Taking the country as a whole it is so obvious that we have almost ceased

to remark it, that in petty causes, that is, with respect to the every day rights

and wrongs of the great majority of an urban community, the machinery
whereby rights are secured practically defeats rights by making it impracti-

cable to assert them when they are infringed. Indeed in a measure this is so in

all causes. But what is merely exasperating in large causes is do^vnright pro-

hibitive in small causes. While in theory we have a perfect equality, in result,

unless one can afford expensive and time-consuming litigation, he must con-

stantly forego undoubted rights, to which in form the rules of law give full

security but for which, except where large sums are involved, the actual conduct
of litigation affords no practicable remedy."

' 29 Am. Bar Ass'n R. (1906) 896. ° Ibid., beginning page 56.

' Hyde: Reorganization of the Bar, 8 Illinois L. Rev. (1913)241; San Francisco iJecordcr of July 13, 1914 (editorial);

Proceedings of Virginia Conference of Charities and Correction (1916), 78; Report of Proceedings of Tliird Confer-
ence of National Alliance of Legal Aid Societies (1914), 36 ; Wood : Position of the Public Defender in the Admin-
istration of Justice (1914), 23 ; 16 Boston Legal Aid Rep. (1916) 8; 1 San Francisco I.. A. R. (1916) 3; 106 Outlook (1914),

660, 661: 26 World's Work (1913), 663; Commercial Club of Nashville Tattler of July, 1916, page 21; 73 Ann. Am. Ac.
Pol. & See. Science (1917), 5, 106, 140.

* American Judicature Society, Btdletin VIII (1915), page 24.

" Summary of the Manly Report of the United States Commission on Industrial Relations (1915), 5: see also

page 9.

* San Francisco Recorder of November 6, 1916, page 1.
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"Many causes have contributed to this neglect which disgraces American jus-

tice." ^

The majority of our judges and lawyers view this situation with indifference. They

fail to see behind this denial of justice the suffering and tragedy which it causes, the

havoc it plays in individual lives, and its influence in retarding our Americanization

program. "The judicial department," said Chief Justice Marshall,^ "comes home in

its effects to every man's fireside. It passes on his property, his reputation, his life,

his all." Because law is all-embracing, the denial of its protection means the destruc-

tion of homes through illegal foreclosures, the loss through trick or chicanery of a

lifetime's savings, the taking away of children from their parents by fraudulent guar-

dianship proceedings.^ Hundreds of thousands of men, many of them immigrants,

have been unable to collect their wages honestly earned.*

Denial of justice is not merely negative in effect; it actively encourages fraud

and dishonesty. Unscrupulous employers, seeing the inability of wage-earners to

enforce payments, have deliberately hired men without the slightest intention of

paying them.^ Some of these employers are themselves poor men, who strive in this

way to gain an advantage. The evil is not one of class in the sense that it gives the

poor over to the mercies of only the rich. It enables the poor to rob one another; it

permits the shrewd immigrant of a few years' residence to defraud his more recently

arrived countrymen. The line of cleavage which it follows and accentuates is that

between the dishonest and the honest. Everywhere it abets the unscrupulous, the

crafty, and the vicious in their ceaseless plans for exploiting their less intelligent and

less fortunate fellows. The system not only robs the poor of their only protection, but

it places in the hands of their oppressors the most powerful and ruthless weapon ever

invented.

The law itself becomes the means of extortion. As Lord Brougham said of the

English administration of justice in 1800, it puts "a two-edged sword in the hands

of craft and oppression." From the cradle to the grave the poor man is the prey of

a host of petty swindlers,® who find it easy, through such devices as fraudulent

assignments, trustee process, or garnishment of wages for fictitious debts," to rob and

' Pound: Administration of Justice in the Modern City, 26 Harvard L. Rev. (1913) 316.

'^ John Marshall, 10 American Statesmen Series, 249.

' For such cases see 1 Kansas City L. A. R. 7; 7 Detroit L. A. R. 9, case 9; 14 Boston L. A. R. 19: 3 Buffalo L. A. R.
cover.

2 Kansas City L. A. R. 6; 3 Detroit L. A. R. 11, case 9; 4 Detroit L. A. R. 8, case 5; 32 Minneapolis L. A. R. 26;

Newark L. A. R. for 1916, 4 ; 15 Louisiana Bar Ass'n R. 331 ; 2 Hartford L. A. R. 6 ; 19 New York Educational Alliance
R.32.

^40N. Y. L. A. R. 16, 32.

* St. Louis Bar Ass'n L. A. R. 1-3.

' For a complete discussion of such abuses in Missouri see 1 Kansas City L. A. R. 14-20 : numerous otlier instances

are found in 2 Boston L. A. R. 7 ; Boston L. A. S. case 9262, case 6760 of 1918 ; Pittsburgh L. A. S. Prospectus (1909),

Purpose Clause of Constitution ; 4 Pittsburgh L. A. R. 12, 13 ; 1 Philadelphia L. A. R. 2 ; Portland (Oregon) Social Ser-

vice Bureau Report (1913), 47; St. Louis Bar Ass'n L. A. R. 2.

An investigation in Omaha disclosed a case in which the defendant's summons had been left in his woodpile. By
the time he discovered it, a default judgment had been entered.
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despoil. There exist to-day businesses established, conducted, and flourishing on the

principle that as against the poor the law can be violated with impunity because

redress is beyond their reach. It is this situation which allowed such unrestrained

abuse of the laws regulating the assignment of future wages that a sort of quasi-

slavery resulted, which brought the loan shark into being, and permitted flagrant

usury to grow into a monstrous thing.^

The efi'ects of this denial of justice are far reaching. Nothing rankles more in the

human heart than the feeling of injustice. It produces a sense of helplessness, then bit-

terness.^ It is brooded over. It leads directly to contempt for law, disloyalty to the gov-

ernment, and plants the seeds of anarchy.^ The conviction grows that law is not justice *

and challenges the belief that justice is best secured when administered according to

law. The poor come to think of American justice as containing only laws that punish

and never laws that help.^ They are against the law because they consider the law

against them.*^ A persuasion spreads that there is one law for the rich and another

for the poor.^

How this comes about can be simply told. One afternoon, Arthur v. Briesen,

President of the New York Legal Aid Society, took Theodore Roosevelt, then Po-

lice Commissioner of New York, to the Society's office to see what went on. They sat

at the interviewing desk. A glazier came in and related that he had set twenty-two

panes of glass in a barn and that the owner of the barn had refused to pay him

$6.60, the agreed price.^ He had been out of work and needed this money to buy

bread and milk for his family's supper. On his way home from the West Side, where

he had worked, to the East Side, where he lived, he crossed Fifth Avenue at Forty-

fourth Street and passed the luxurious restaurants on either corner. His own chil-

dren went to bed supperless. The next morning he sought out a lawyer, who told him

that to bring suit the costs and the fee would be ten dollars. This he could not pay.

From there he went to the Municipal Court, originally known as " The Poor Man's

Court," where he saw a judge, who was obliged to explain that he had neither the

time, nor the money, nor the right to undertake the necessary proceedings; that as

the man had no money, he could not prosecute the case; and that, inasmuch as the

expenses would exceed the amount in dispute, he had better drop it. As the man told

* For a graphic description of the extent of the loan business see an article in the New York Times for March 25,

1917, Magazine Section, page 4, quoting from Arthur H. Ham, Director of Division of Remedial Loans, of the Russell

Sage Foundation ; also Business of Licensed Petty Loan Brokers in Baltimore, a study made in 1916 by the Legal
Aid Bureau of the Federated Charities of Baltimore.

^ Cf. United States Bureau of Labor Bulletin No. 98 (1912), page 289.

" Theodore Roosevelt in the Metropolitan Magazine for May, 1917, page 66; Municipal Court of Philadelphia, Re-

port for 1915, pages viii, 37.

• Root: Addresses on Government and Citizenship, page 480.

" St. Louis Department of Public Welfare, Legal Aid Bureau, Report to the Mayor (April 10, 1916), page 7. Cf. Pound:
Administration of Justice in the Modern City, 26 Harvard L. Rev. (191.3) 315.

« Catchings: Work of the New York Legal Aid Society, 15 Green Bag (1903), 313, 318.

' Wells : The Man in Court (1917), page 30.

* This is the case referred to by Mr. Roosevelt in his speech at the Twenty-fifth Anniversary Dinner of the New York
Legal Aid Society. Report of Speeches {1901), page 12.
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his story, sitting in the office of the legal aid society, he was an incipient anarchist.

The effect on the immigrant is peculiarly unfortunate. He comes to this country,

often from lands of injustice and oppression, with high hopes, expecting to receive

fair play and square dealing. It is essential that he be assimilated and taught respect

for our institutions. Because of the strangeness of all his surroundings, his ignorance

of our language and our customs, often because of his simple faith in the America

of which he has heard, he becomes an easy prey. When he finds himself \ATonged or

betrayed, keen disappointment is added to the sense of injustice. Through bitter dis-

illusionment he becomes easily subject to the influences of sedition and disorder.^

The essentially conservative bench and bar will vehemently deny any suggestion

that there is no law for the poor, but, as the legal aid societies know,^ such is the

belief to-day of a multitude of humble, entirely honest people, and in the light of

their experience it appears as the simple truth. Consider, for example, this actual

case.^ A woman bon-owed ten dollars in 1914, and for two years paid interest at 180

per cent. In 1916 a law was enacted fixing 36 per cent as the maximum rate.^ The
lender, by a device contrary to the statute, compelled her to continue paying 156 per

cent interest. The law also provided that if excess interest were charged, the loan

would be declared void by a suit in equity.^ The law was on the books. The court

house was open, the equity court in session with its judge on the bench and its offi-

cers in attendance. All that was of no avail to her, for the law could not bring its

redress until five dollars was paid for service of process and entry fee, and ten dollars

to an attorney to draw, file, and present the necessary bill of complaint. Fifteen dol-

lars she did not have and, because of her condition, could not earn. For her there

was no law.

Repeated warnings have come from sources entitled to respect that such a condition

of affairs is capable of producing incalculable harm.

"When litigation is too costly, the result for many persons is a denial of justice.

Such denial or partial denial of justice engenders social and commercial friction.

The sense of helplessness thus caused incites citizens to take the law into their own
hands. It causes crimes of violence. It saps patriotism and destroys civic pride.

It arouses class jealousies and breeds contempt for law and government."^

"The problem is fundamental. It strikes at the very root of our economic, social

' See The Immigrants in America Review, vol. i. No. 4 (January, 1916), pases 31, 32 ; Second Report, California Com-
mission of Immigration (1916), 101, 103; Prospectus of New Jersey Legal Aid Society: A Legal Clinic (1906), 2; 17

Ann. Am. Ac. Pol. & Soc. Science (1901), 165; Report of Massachusetts Commission on Immigration for 1914, House
Document No. 2300 of 1914, page 111.

^ 1 Buffalo L. A. R. 3; 6 Buffalo L. A. R. 6; 6 Cleveland L. A. R. 7: Cleveland L. A. S. : Justice for the Poor, page 1

;

Nashville Commercial Club: The Legal Aid Society (1915); 1 Pittsburgh L. A. R. 3: 8 Philadelphia L. A. R. 15; 16
Jewish Charities of Chicago R. (Bureau of Personal Service) 70, 72, 73; 26N. Y. L. A. R. 6; Wood: Office of Public De-
fender (Los Angeles), page 3 ; 2 L. A. Rev. No. 2, p. 1 ; 8 L. A. Rev. No. 3, p. 2 ; Report of Proceedings, Third Conven-
tion National Alliance L. A. S., page 22; Ibid., Fourth, page 123.

^ Mary v. Star Finance Co., reported in full in 16 Boston L. A. R. 12-14.

* Mass. Acts of 1916, chap. 224.

' Mass. Acts of 1911, chap. 727, §§ 10, 13.

* Chief Justice Olson in the Eighth and Ninth Annual Report of the Chicago Municipal Court (1915), page 128.
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and political structure. The man oi* woman who has honestly toiled and cannot

obtain the wages earned, loses faith in humanity and the efficacy of our laws and

courts; is often turned out a beggar, vagrant, or criminal, or seeks redress by

forcible means.""

^

"If ever a time shall come when in this city only the rich man can enjoy law

as a doubtful luxury, when the poor who need it most cannot have it, when
only a golden key ^nll unlock the door to the court room, the seeds of revolu-

tion will be sown, the firebrand of revolution will be lighted and put into the

hands of men, and they will almost be justified in the revolution which will

follow." 2

In that direction we have imperceptibly, unconsciously, and unintentionally drifted.

The end of such a course is disclosed by history.^ Differences in the ability of classes

to use the machinery of the law, if permitted to remain, lead inevitably to dispar-

ity between the rights of classes in the law itself. And when the law recognizes and

enforces a distinction between classes, revolution ensues or democracy is at an end.

' Sixteenth Biennial Report of the California Bureau of Labor Statistics (1914), pagre 15. Cf. Harley : Ultimate Types
of Inferior Courts andJudges, 22 Case and Comment (1915), 6.

' From a speech by Lyman Abbott at the Twenty-fifth Anniversary Dinner of the New York Legal Aid Society.
Report of Speeches (1901), page 32.

° By the third century a.d. class distinction had been set up by the Roman law. For an excellent statement, see
Davis : The Influence of Wealth in Imperial Rome (1910), page 323.



Chapter III

THE DEFECTS IN THE ADMINISTRATION OF JUSTICE

The profession and the courts must take up vigorously and fear-

lessly the problem of to-day— how to administer the law to meet
the demands of the world that is. Roscoe Pound in Justice Ac-

cording to Law. 1

§ 1

THE end of all our legal institutions is to secure justice. What is the just de-

cision in any controversy we determine, not by the arbitrary will or opinion

of any individual, but in accordance with definite rules of law. TTiis is the method

,. . of justice according to law, and because it so far surpasses all other

. . attempts at human justice it stands as a basic principle fi'om which we
JL^^JDllt'lOTXS n -t -\

cannot saiely depart.

Our system of justice according to law has clear defects which exist first, because

law is not omnipotent but has limits beyond which its action is ineffective,^ and sec-

ond, because the system, like all finite projects, has its own particular weak points.^

From the ensuing discussion, defects traceable to these limitations and disadvantages

must be eliminated, for so long as we desire to retain the manifold benefits of jus-

tice according to law, it is profitless to quarrel about its concomitant and inherent

shortcomings.

S 2

Freedom and equality of justice for the poor depend first on an impartial substan-

tive law and second on an even-handed administration of that law. The substantive

. law is primary, for through it are created, stated, and defined all the

-. rights, obligations, and relationships between individuals, between in-

dividuals and the State, and through it are secured the social interests

in the health, safety, security, and general well-being of the individual and the com-

munity. It is an absolute condition precedent, for if it acknowledged differences in

rights between rich and poor, a perfected machinery of enforcement would serve only

to accentuate the distinctions and make them the more intolerable.

The body of the substantive law, as a whole, is remarkably free from any taint

of partiality. It is democratic to the core. Its rights are conferred and its liabilities

imposed without respect of persons. While, in this age of transition, it is confronted

with tremendous problems as yet unsolved, while it is slow to employ the more lib-

eral premises demanded by a new era,^ it deserves to be recognized as a remarkably

satisfactory human achievement. This is the opinion of our greatest legal scholai-s and

* 13 Columbia L. Rev. 696; 14 Columbia L. Rev. 1, 103(1913-14). In the reprint in separate form see page 39.

- Pound: Limits of Effective Legal Action, 3 Am. Bar A.ss'n Journal, No. 1 (Januarj', 1917), 55, particularly pages 65-70.

^ Pound : Justice According to Law, particularly pages 17, 18.

* Cf. Pound: Ibid., page 60.
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of the most searching critics of our judicial institutions ; of such men as Roscoe Pound,

John H. Wigmore, and the group who comprise the membership of the American

Judicature Society.^ A careful examination of the fairness of the substantive law from

the point of view of the poor has recently been made by Judge Parry of the English

County Courts,^ from which it is instantly apparent that the legal disabilities of the

poor in nearly every instance result from defects in the machinery of the law and are

not created by any discriminations of the substantive law against them.

Three branches of substantive law, it is true, have been much criticized. With re-

gard to public service law it has been popular to claim that the railroads, traction

companies, gas and electric light corporations were imposing on the public without

let or hindrance from the law. The better opinion is that the provisions of substan-

tive law were entirely fair and adequate, but that the courts, without administrative

machinery, were unable to cope with the problems of enforcement and supervision.^

Again, much of our landlord and tenant law is still feudal in its conceptions.

The rule that most of our city dwellers, because they occupy without wi'itten leases,

are only tenants " at will" and so liable to immediate dispossession does not accord

v/ith modern conditions and often causes extreme hardship. Legislative attempts,

as in Massachusetts,* to invest such tenants with a measure of security by requiring

notice to quit two weeks in advance have been frustrated by the courts' adherence

to the common law rule that the landlord may give a written lease for a year to a

third person, who then has a higher legal estate with right of possession after forty-

eight hours'* notice.^ In practice this means that fictitious leases are delivered to

ejectment companies,^ which exercise their superior title by removing the tenant's

household furniture to a warehouse to be interned till all charges are paid. This

anachronism could easily be remedied, however, by giving to proper courts discre-

tionary power to control the time which tenants, for cause shown, may continue in

possession after the landlord's notice to vacate.'

Finally, the redress afforded injured employees by the law has called forth the

bitterest attacks, and here the impartiality of the substantive law has most justly

been challenged. The workman who sought to recover for injuries sustained at work,

due to the negligence of his employer, was placed at an enormous disadvantage by

the rules defining the master's liability. The fellow servant rule and the doctrine of

assumption of risk, growing out of two cases which are now severely condemned* and

* See also, Pound: Administration of Justice in the Modern City, 26 Harvard L. Rev. (1913) 302 ; 73 Ann. Am. Ac.
Pol. & Soc. Science (September, 1917), pages 133, 134, 136 ; Report of Proceedings of Missouri Bar Association in

1914, page 146. Cf. Bentwick : Legal Aid for the Poor, 106 Contemporary Review (1914), 559.

'" Edward Abbott Parry : The Law and the Poor (1914). A limited examination is made by Frances M. Burdick in an
article entitled, " Is Law the Expression of Class Selfishness ? " 25 Harvard L. Rev. (1912) 349. Professor Burdick's
conclusion is in favor of the fairness of the substantive law.

' American Judicature Society, Bulletin VI, page 7. * Mass. Revised Laws of 1902, chap. 129, § 12.

' Pratt V. Farrar, 92 Mas.s. (1865) 519 ; for a statement of the general doctrine see Swift v. Boyd, 202 Mass. (1909) 20.

* See Lewis: Leasing out the Tenant at Will, 2 Mass. L. Quarterly, No. 6 (August, 1917), 640.

' This is stated more fully in Chapter VIH, Small Claims Courts, § 7-4, page 59.

* As to Farwell v. Boston & Worcester Ry. (the first American case) 4 Metcalf (1842), 49, see Abbott: Justice and
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elaborated by a process which can only be called judicial legislation,^ came perilously

near to constituting an actual class distinction in the law. Happily this stigma no

longer attaches, because within the last seven years workmen's compensation statutes,

which supplant the outworn doctrines of liability with the principle of insurance,

have been enacted in nearly every jurisdiction.

On examination and on authority, the statement is warranted that the substan-

tive law, with minor exceptions, is eminently fair and impartial. In other words, the

existing denial of justice to the poor is not attributable to any injustice in the heart

of the law itself. The necessary foundation for freedom and equality of justice exists.

The immemorial struggle is half won.

In sharp contrast, there are grave defects in the administration of the law. It is

the wide disparity between the ability of the richer and poorer classes to utilize the

, machinery of the law which is, at bottom, the cause of the present

, , .\ . unrest and dissatisfaction. Denial of justice to the poor is due to the

conditions, imposed by our traditional system, upon which alone can

suits be brought and conducted. There is something tragic in the fact that a plan and

method of administering justice, honestly designed to make efficient and certain that

litigation on which at last all rights depend, should result in rearing insuperable

obstacles in the path of those who most need protection, so that litigation becomes

impossible, rights are lost, and wrongs go unredressed.

The present inequalities and defects in the administration of justice ai'e not the

result of any deliberate intention. No dominating group or class has consciously set

out to foreclose the rights of the poor. The procedural laws have been passed by the

legislatures in good faith. The courts have interpreted and applied the adjective law

without bias or favor. Corruption has played no part.^

The fact is that no one clearly perceived the general trend of affairs. A Bureau

of Justice of the type advocated by Dean Pound before the Conference of Delegates

of State and Local Bar Associations,^ in 1917, could have detected and prevented the

breakdown before it became serious, but as yet our judicial administration lacks that

necessary adjunct. Complaints gradually became audible that whereas all other busi-

ness was pointed toward efficiency, reduction of costs, and a general speeding-up, judi-

cial machinery remained cumbersome, wasteful, time-consuming, and very expensive.

the Modern Law (1913), page 264. As to Priestly v. Fowler (the first English case), 3 Meeson & Welsby (1837), 1, see

Parry : The Law and the Poor, pages 76 et seq.

^ Judicial treatment of this particular class of cases incurred such strong public disapproval that such cases have
now been taken out of the courts and entrusted to administrative tribunals. See post. Chapter XII, Administrative

Tribunals, page 83.

^ There are, of course, specific instances of bribery and judicial corruption. Most conspicuous is the old justice of

the peace system, cf. post, page 42. On a broad view, however, corruption has played such a trivial part in breaking
down our administration that it can be dismissed.

^ This is mentioned in 24 Case and Comment (October, 1917), 423.
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These complaints sounded in terms of delay and annoyance, not prohibition. Even

to-day it is only dimly understood that this faulty organization and procedure,^ which

is exasperating in large suits between persons of means, in all small suits and in all

litigation to which the poor are party causes an absolute denial of justice.

The conditions, under which our customary system requires litigation to be con-

ducted, impair rights guaranteed by the substantive law because law is not self-en-

forcing; only through application in the courts does the law have life and force. ^ The

most fundamental rights remain idle abstractions unless the courts are able to give

them efficacy through enforcement. The Mexican Constitution exceeds any of our

bills of rights in its solicitude for life, liberty, and property, and yet in no country

have these rights been more steadily violated with impunity.^ For this reason the me-

chanics of the law occupy a place of great importance. The vital problem of to-day

in the administration of justice is to repair the breakdowns and to overhaul parts of

the machinery so that it may work more smoothly and may be workable by all.

§4
The defects in the administration of the law fall into three distinct divisions. In the

language of Piers Plowman

:

''To the poor the Courts are a maze.

If he plead there all his life.

Law is so lordly

And loath to end his case

;

Without money paid in presents

Law listeneth to few."

These three difficulties are not yet overcome. They still weigh heavily on the poor.

. Delay plays its unfair part. Money must be paid in fees and costs

_, - or else the courts are closed. The law is necessarily an intricate and
•^ complicated science, which may not be understood or utilized with-

out the assistance of a trained counsellor and advocate who must be paid.*

These are the conditions of modern litigation. The following three chapters con-

sider their precise nature and their results.

' "Our system of courts is archaic and our procedure behind the times." Pound: Causes of Popular Dissatisfaction
ivith the Administration of Justice, 29 Am. Bar Ass'n R. (1906) Part I, 395, 408. See also Report of the Committee on
Judicial Procedure of the Massachusetts Constitutional Convention (July 16, 1917), Convention Report No. 314.

" " Applicatio est vita regulae," 2 Bulstrode, 79. "The law as a practical force always receives its final effect through
the pronouncement of the judge." Wigmore: The Qualities of Current Judicial Decisions, 9 Illinois L. Rev. (1915)529.

^ Ezra R. Thayer: Judicial Administration (1916), page 1.

* All that can he done within the .scope of this work is to examine these cardinal defects which have brought about
a denial of justice to the poor. Many other factors, such as the frailties in human nature, maladjustments in our
social order, ignorance, unfaime.sses in our economic system, contribute to this deplorable result.

One further cau.se is so clo.sely linked to the administration of justice that it must be stated, although it cannot
be discussed in detail. There are to-day many members of the Bar so ill-trained in law and so poorly equipped to
practise law that the cases entrusted to them are mishandled and ruined and the rights of their clients lost. Unques-
tionably too large a proportion of the existing denial of justice is traceable to this source.



Chapter IV

THE FIRST DEFECT—DELAY
While the law is enforced, justice waits. The possibilities of delay

and of forcing a compromise to avoid expense and annoyance in-

duce litigation by those who wish to escape the faithful perform-

ance of their contracts. The calendars are crowded with such cases.

In such a game the poor stand little chance against the rich, or the

honest against the unscrupulous. Elihu Root.'

ALTHOUGH the days of Jarndyce v. Jarndyce are over, the course of American

. justice still amply provides the opportunity for delay " which gives to monied

might the means abundantly of wearying out the right." Delay is

•^ not entirely bad. In cases where it serves to cool hasty tempers and

stay spiteful litigation it is desirable. But when it becomes so pro-
* " longed that the issue ceases to be that of the merits of the case and

becomes one as to the respective length of the parties' pocketbooks, it is altogether

intolerable.

This evil of delay is established and the injustice which it causes is universally

recognized.^ It works to defeat justice in two ways: first, by making the time re-

quired to reduce a case to final judgment so long that persons, unable to wait, do

not start the case at all but give it up; and second, by forcing unfair settlements and

compromises on persons so situated either before suit is brought or in discount of

a verdict after trial in exchange for a waiver of appeal. In a wage claim speed is the

essence of justice, for the suit is brought to obtain the means of livelihood. A judg-

ment years or even months later is little better than no judgment.^ In negotiations

between counsel for the settlement of personal injury cases it is customary to deduct

something from the amount agreed on as fair damages on the theory that less is

better now than more three years hence in the due course of the law. The evil tends

to aggravate itself by encouraging parties without meritorious defences to make a

sham contest so that they may avail themselves of delay and perhaps beat down the

claim against them.* The natural delay of the system is thus increased by this arti-

ficial burden; it is like throwing sand in unoiled gears.

* Root: Addresses on Government and Citizenship (1916), page 493; and see Ending the Scandal of the Laiv's

Delay, Ibid., page 177.

' Taft: The Administration of Justice — Its Speeding and Cheapening, 72 Central L. Journal (1911), 191, 193, 194;

(same article) 18 Yale L. Journal, 28 ; Pound: Administration ofJustice in the Modern City, 26 Harvard L. Rev. 302,

312, 313 ; Chicago Bar Association Annual Report for 1912, page 12 ; Storey : Reform of Legal Procedure (1911), page 3

;

Harley : A Unified State Court System (n.d.), page 10 ; Root : Addresses on Government and Citizenship, pages 125,

177, 179, 440, 493 ; Report of Special Section of the California Bar Association, Exhibit 3, printed in the San Francisco

Recorder for July 14, 1916, page 6; The Mediator, vol. iv, No. 6 (June, 1912), p. 11 ; 6 Legal Aid Review, No. 4, p. 25;

7 L. A. R. No. 4, p. 25.

^ In recognition of this fact, special industrial courts have been created in European countries, United States

Bureau of Labor Bulletin No. 98 (January, 1912), p. 281.

* See Chicago Bar Association Annual Report for 1917, page 32.
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Delays are mainly of two sorts : those encountered in getting a case, after its entry

in court, actually heard and determined, and those occasioned by the taking of ap-

peals on points of law to the highest courts. The following case illus-

trates the delays in securing a final judgment in Philadelphia before

^ ^ the creation of the municipal court in 1913, and is typical of a con-

dition which has existed in every large city :^ A wage-earner had a claim for ten dol-

lars, which represented a week's work. On January 19, 1911, the Legal Aid Society

tried his case in the Magistrate's Court and secured judgment. On Febniary 8, 1911,

the defendant appealed to the Court of Common Pleas, which gave him the right to

have the entire case tried all over again. On March 11, 1911, the plaintiiTs claim was

filed in the Court of Common Pleas and the case marked for the trial list. Owing to

congested dockets the case did not actually appear on a trial list until February 7,

1912.

Here entered a rule of procedure which would be incredible if it did not exist.^ A
case marked for trial Monday must be tried Monday or Tuesday or else go off the list

entirely. That is, if any prior case or cases marked on Monday's calendar should occupy

the time of the court during Monday and Tuesday, then all other cases assigned on

that list are cancelled and the parties must begin at the bottom again, re-marking

the case for trial and awaiting the assignment. While this is going on in one session,

another session of the same court may have no cases and so be obliged to suspend,

for, under the legal procedure, it was forbidden to do the common-sense thing of

transferring cases from a congested to an empty session of court.

The wage-earner's case, assigned for February 7, 1912, was not reached on that day

or the next, and so went off the list. It was re-marked and assigned for April 3, 1912.

Not being reached on April 3 or 4, it again went off and did not reappear until Octo-

ber 10, 1912. Fortunately, it was reached and tried on October 11, 1912, and judg-

ment entered for the plaintiff. It took one year and nine months, and required eleven

days in court for both attorney and client, to collect the original ten dollars.^

In the criminal law, delays while awaiting trial are even more serious, for, where

the defendant is too poor to furnish bail, delay is equivalent to a sentence of impris-

onment for poverty.*

In appeals taken to the courts of last resort on points of law, a reasonable delay

is to be expected. The right of appeal cannot be cut off, and a certain deliberation

' See Eighth and Ninth Annual Report, Municipal Court of Chicago (1915), page 11.

2 Compare the similar rule in the Suffolk County (Mass.) Probate Court referred io post, page 77.

^ Report of the Proceedings of Second Conference of Legal Aid Societies (1912), page 22 ; Address of Charles L.

Brown, President Judge of the Municipal Court of Philadelphia (December 8, 1914), page 9. Before the creation of

the Cleveland Municipal Court the Common Pleas Court was two years behind in its docket. Report of Proceed-

ings of Second Conference of Legal Aid Societies, page 70.

* See Justice for the Poor, a report of the Committee on Criminal Courts of the ( New York) Charity Organization

Society.
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of the points raised is desirable. Such appeals are relatively few in number and are

not objectionable. But when the highest courts get years behind in their cases, as has

happened in California and New York, and parties appeal not to secure rights but

to secure delay, to get the benefit of the old adage that "time fights for the defend-

ant," with hopes that the opposing party will die, or run out of funds, or become

discouraged and give up, then delay becomes an outrage.

The delays which mar the existing administration of justice originate in, and are

made possible by,^ our faulty court organization and our "thoroughly antiquated

Ti TPT • civil and criminal procedure." ^ With unification of court organiza-

- ^ tion and simplification of procedure unconscionable delay will be
tton of Delay

,•^ "^ swept away.

Tlie outlook for a speedy reformation is promising. Already great strides have been

taken. ^ On this score the public conscience is aroused. The elimination of inter-

mediate appeals permitting two trials on the facts has accompanied the creation of

modern municipal courts and has done away with one of the most flagrant abuses.*

The municipal courts, despite their vast number of cases, are keeping abreast of their

dockets.^ The intelligent propaganda of the American Judicature Society is clearly

pointing to the methods whereby judicial administration can be lifted out of the

muddle into which it has fallen, and there is an increasing disposition on the part of

the courts, the bar, and the legislatures to make the needed changes. With the pass-

ing of delay one great cause of denial of justice to the poor will be at an end.

Tedious proceedings and long delays are not necessary. They are not inevitable or

inherent in the nature of our judicial institutions. They can be abolished whenever

we so will it.

' Philadelphia Municipal Court Report for 1916, page vii ; American Judicature Society, Bulletin VI, page 8 ; Pre-

liminary Report for the National Economic League on Efficiency in the Administration of Justice, pages 20-26.

'Redlich: The Common Law and the Case Method, Carnegie Foundation for the Advancement of Teaching,

Bulletin No. 8 (1914), page 49.

' 73 Ann. Am. Ac. Pol. & Soc. Science (1917), 3, 211.

* Report of the Boston Municipal Court for 1916, pages 5-7.

"^ In p-ebruary, 1917, the New York Municipal Court rendered judgment in a tort claim for an accident which
happened In February. It is not unusual for judgment in breach of contract cases to be entered the same month
in which the breach occurred.



Chapter V
THE SECOND DEFECT— COURT COSTS AND FEES

Believing that courts as governmental agencies are operated as a part of our so-

cial system for the benefit of all, we are unwilling to subscribe to the view that

the litigant should pay all expenses of maintaining the court. Inasmuch as

the law of the state requires that fees and costs be taxed and charged to the

litigants and has conferred no power upon this court to abolish them entirely,

we could not consider doing away with all fees however desirable that might

seem. Committee on Costs of the Cleveland Municipal Court.^

THE entire question of the costs and fees paid to courts and court officers is one

that has been neglected in discussions concerning the betterment of the admin-

istration of justice. While the total expense of litigation and the injustice which it

causes is a common topic, the precise part played by the system of imposts fixed and

levied by the State on persons who are compelled to resort to the courts for protec-

tion or redress has never received any general or extended consideration.^ The Amer-

ican Bar Association's "Special Committee to Suggest Remedies and Formulate Pro-

posed Laws to Prevent Delay and Unnecessary Cost in Litigation," which has been

in existence since 1907 and has submitted annual reports, has laid almost all of its

emphasis on procedure and has done but little with the subject of costs.^

This is perhaps natural, for the present system and tariff of fees is so curious that,

with the exception of the taxing clerk and those attorneys who live by costs, few

lawyers understand its details or why many of the items exist. And yet, inasmuch

as these costs form no inconsiderable item and are a prolific source of denial ofjustice

to the poor, they require careful statement and examination.

§ 1

Costs have existed so long that there is a general disposition to regard them as

fundamental, as immutably bound up with our legal institutions.

„ This is a mistake ; costs are not established by our constitutions, they

^ . ^jp are not the product of common law, they exist solely and entirely as
KyOSZS CtTtCL £* CCS /* 1

I 1 1
creatures or statute.

The early English law had no system of costs. An unsuccessful plaintiff or defend-

' From the second pagre of the Report of the Committee on Costs of the Cleveland Municipal Court, submitted
September 26, 1913. This report wa.s adopted by unanimous vote of the judges, and its reduced schedule of costs

went into effect October 1, 1913.

' The Cleveland Report is possibly an exception to this. While the judges on the Committee examined into the
subject thoroughly, the report itself is brief and local in application.

' In three reports there is some consideration of fees. In 34 Am. Bar Ass'n R. (1909) 600 there is a short discussion;

in 35 A. B. A. R. (1910) 622 a bill to diminish costs on appeal is submitted ; in 3« A. B. A. R. (1913) 552, 572, it is pro-

posed to eliminate travel expenses in certain cases by permitting marshals to mail processes to deputies in outly-

ing districts. In the summary of the work of this Committee set out in 42 A. B. A. R. (1917) 336-339, costs are not
mentioned.

* 11 Cyclopedia of Law and Procedure, 24; cases cited.
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ant might be amerced j^ro clamorefalso, that is, the court might impose a fine for set-

ting up a false claim or defence, but it is doubtful if this was done to any extent.^

So far as costs played any part, they were included in the damages or, on occasion,

assessed in the arbitrary discretion of the judge.- It is true that it was the royal

prerogative of the earlier kings to charge suitors for writs to the King's Court, but

it was an accepted maxim that the poor should have their writs for nothing.^ "Be-

fore the Statute of Gloucester (6 Edward I, cap. 1) no person was entitled to recover

any costs of suit either in plea, real, personal, or mixed."'*

With this statute of Edward I the system of fixed costs begins. The motivating

causes which led to the establishment of court fees are not clear. They seem to have

been a survival of the idea of revenue, a carrying over of the conception of fines for a

false claim (for in theory only the wrongdoer bears costs), and a desire to impose a de-

ten'ent to litigation. At the same time, there was a clear idea that, while revenue and

a deterrent were desirable, costs ought never to operate as a prohibition, and by the

time ofHenry VIII ample provision had been made to safeguard the rights of the poor.

The Statute of 11 Henry VII, cap. 12, permitting poor persons to sue without

payment of costs merits quotation, for the centuries which have intervened between

its enactment in 1495 and the establishment of the small claims court in Cleveland

in 1913 bear witness to no more comprehensive attempt to secure freedom ofjustice

to the poor. The tendency has, in fact, until recently been entirely in an opposite direc-

tion. It was provided

—

" That every poor person or persons which have or hereafter shall have causes

of action against any person within this realm shall have by the discretion of

the Chancellor of this realm, for the time being, writs or wi'its original, and
subpoenas according to the nature of their causes, therefore nothing paying to

your Highness for the seals of the same, nor to any person for the writing of
the said writs to be hereafter sued; and that the said Chancellor shall assign

clerks to write the same writs ready to be sealed ; and also learned counsel and
attomies for the same, without any reward taken therefor; and if the said writ

or writs be returned before the king in his bench, the justices shall assign to the

same poor person or persons, counsel learned, by their discretions, which shall

give their counsels, nothing taking for the same; and the justices shall likewise

appoint attorney for such poor person or persons and all other officers requisite

and necessary to be had for the speed of the said suits, which shall do their duties

without any reward for their counsels, help and business in the same; and the

same law shall be observed of all such suits to be made before the King's jus-

tices of his Common place, and barons of his Exchequer, and all other justices in

the courts of record where any such suit shall be."

This was the origin of the in forma pauperis proceeding.^ It is an important land-

mark which has been too much forgotten. Because it gives effect to the spirit of Magna

' 11 Cyclopedia of Law and Procedure, 24; 17 Fed. 2; 4 Blackstone, 379.

' John Hullock: Lmo of Costs (London, 1796), 2-4. ^ Pollock and Maitland: 1 History of English Law, 174.

* Hullock : op. cit., 2-4; Society for Comparative Legislation, vol. i (1st Series), 241.

* 16 Encyclopedia of Pleading and Practice, 675 ; Roy v. Louisville & Nashville Ry. Co., 34 Fed. 276.
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Carta it has been regarded as establishing a constitutional principle.^ This enact-

ment was carried to its logical completion by 23 Henry VIII, cap. 15, which freed

a pauper plaintiff from imposition of costs if he failed to obtain a verdict or was non-

suited. The statute left the defeated poor suitor to be subjected to such other punish-

ment as the judges deemed reasonable. The old books state that if a pauper abused the

proceeding or was nonsuited, he might be taken to the market-place and whipped;^ but

the general spirit of the law was such that when a motion came before Lord Chief

Justice Holt to order a nonsuited pauper to be whipped, he denied the motion, observ-

ing that there was no officer for the purpose and that he had never known it done.^

These statutes remained in force in England until 1883, when by the Statute Law

and Civil Procedure Act (46 & 47 Victoria, c. 49) they were repealed and, with them,

these rights and privileges swept away.^ The English law remained inhospitable to

poor suitors until the great changes inaugurated in 1913.^

The American states carried over into their judicial systems the plan of costs and

fees, but many neglected to include the necessary corollary of the proceeding in forma

pauperis. In Pennsylvania it has been held that the statute of 11 Henry VII, c, 12, is

part of the common law of the state,® but in practice the statute is ignored. To-day,

the permission to sue without costs is granted by statute in about half the states.

Even in such states the right is a good deal hedged about, by limiting it to specified

types of cases, as wage claims, by confining it to proceedings in certain courts,'' and by

holding it inapplicable to cases on appeal.® In several states it has fallen into disuse.

§2
It is extremely difficult to present with any conciseness the existing costs and fees

in the United States. The items are innumerable, they vary from state to state, and

within a state they differ in different courts, in different proceedings,

. and a line of cleavage runs through law and equity. In the Boston

Municipal Court service of process must be made by a sheriff or con-

stable whose fees are paid by the plaintiff; in the Cincinnati court the constable must

serve processes, but he is paid a salary by the city; in Cleveland the mail is used; in

New York any disinterested person may serve the summons. In some states fees are

^ Frederick J. Stimson in Federal and State Constitutions (190S) lists this statute in his historical digest of con-

stitutional principles, Book U, chap, ii, p. 100.

' Bacon's Abridgment, vol. ii, tit. Costs, § 4, p. 51. ' Salk. 506; Bacon, op. cit.; Hullock : Law of Costs, page 213.

* Bisschop: Legal Aid for the Poor, 48 Law Journal (1913), 242; Bentwick: Legal Aid for the Poor, 47 Law Journal

(1912), 48.

^ These are discussed post in Chapter XIV, Assigned Counsel, page 102; and in Chapter XXV, A More Equal Admin-
istration of Justice, page 248.

• Cowan V. City of Chester, 2 Delaware County R. 234; 7 AVeekly Notes of Cases, 31 ; Roberts' Digest (second edition,

Philadelphia, 1847), 116; 1 Johnson on Practice in Pennsylvania, 71.

^ In Maryland the in forma pauperis act does not apply to the People's Court in Baltimore; in New Jersey it does

not apply to the District Courts.

' 16 Encyc. Pleading and Practice, 693. It seems to apply to appeals only in the Federal Courts and in Georgia.

Fite V. Black, 85 Ga. 413; in North Carolina, Mason v. Osgood, 71 N. Car. 212; and in Tennessee, Lynn v. Mfg. Co.

8 Lea, 29.
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charged for marking cases on the calendar, for entering judgment, for issuance of

execution; in others such costs are unknown. If a cook, suing for wages earned on

land in Boston, takes an appeal from the Municipal Court to the Supreme Judicial

Court, the entry fee is three dollars; but if a cook, suing for wages earned on a vessel

which comes into the port of Boston, takes an appeal from the District Court to the

Circuit Court of Appeals, the entry fee is thirty-five dollars. In Oregon, to the regu-

lar filing fee in the county court there has been added a one dollar fee for the benefit

of the Multnomah County law library.^ In many states jury fees varying greatly in

amounts are charged— California $24 per day, Connecticut one payment of $6, Min-
nesota $3, Pennsylvania $4, Virginia $1.50, Oregon $6 (jury of six); in Ohio a law

prescribing ajury fee of $5 was declared unconstitutional.^ In California, until changed

in 1915 at the instance of the Public Defender,^ the cost of entering and marking a

case on appeal was borne by the plaintiff, although the judgment in the lower court

was in his favor and he had not taken the appeal. In some jurisdictions a defendant

must pay a fee before he can appear and file an answer. In Illinois the respondent in

a divorce case has been obliged to pay three dollars for the privilege of contesting,

while in Missouri the court was doing its utmost to prevent divorces by default, and

thereby to safeguard the interest of the state.*

It is impossible to find any principle by which costs are determined and regulated.

They are too low to deter the rich, but high enough to prohibit the poor. They bear

little relation to the actual disbursements of the parties.^ " Term fees" which are taxed

in favor of the successful party represent no cash expenditure by anybody. The bill

of costs includes one dollar for a writ that can be purchased at any law stationer^s for

five cents. It allows to the prevailing party two or three dollars as an attorney's fee,

while the actual charge made by the attorney to his client is probably ten times that

amount.

The fees paid by the litigants bear no closer relation to the state's expense in main-

taining the judicial organization. The average daily cost to the state for a trial with

jury is variously estimated to be from fifty to one hundred and fifty dollars.^ The total

fees paid by litigants for such a trial range from three to thirty-two dollars.

If the existing system were brought forward de novo, it would be ridiculed as

absurd. Considering it as a part of our traditional method of working out justice, it

is fairer to call it an anachronism. The Cleveland report^ accurately summarizes the

situation

:

* Lord's Oregon Latcs, § 1125.

- Second Cleveland Municipal Court R. (1913) page 16; L. A. Griffin Co. v. R. & F. Co., Common Pleas Court Journal,
189, page 1079; Aff. Court of Appeals, vol. i, p. 91(1913).

' California Code of Civil Procedure, § 981.

* For a statement of the divorce proctor and his work in Missouri, .see post. Chapter XIV, Assigned Counsel, v>a.se

102.

" Storey: Reform, of Legal Procedure, page 34.

* The expense of litigation to the state is presented more fully in Chapter XIX, Tyi>es of Legal Aid Organizations,
page 183.

' Report of Committee on Costs of the Cleveland Municipal Court, filed September 26, 1913.
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"The old standards worked serious inequalities and frequently discriminated

against the smaller cases. Charges are made in smaller cases for services which

are not charged in lai'ger. For example, in the justice code fees are charged for

services of the judge in trying the case and in entering judgment, while for sim-

ilar services rendered by judges of common pleas no charge is made. There are

also instances of greater charges for purely clerical or ministerial work, for ex-

ample, taking affidavits, bonds, undertakings, issuing process, orders of attach-

ment, poundage, etc. The committee was of opinion that like services should be

charged for equally.
" In making the revision we have endeavored to adapt the charges to modern

conditions. The present schedule is a relic of stage coach days and in many re-

spects has come down to us unchanged from the laws of the Northwest Territory

and from the first enactments of Ohio after achieving statehood, passed in Feb-

ruary, 1805. These schedules of fees were enacted under different conditions, when
communication was difficult, facilities of transportation were scarce and labor-

saving devices unknown.
"An inspection of the old schedule under modern conditions shows also dispro-

portionate charges and absurdities ; for instance, the charge of twenty-five cents

for copies which are now made by using carbon paper and not by long hand
as was necessary before the day of the typewriter. So is the method of charging

mileage or travelHng expenses inexcusable. For these reasons your committee

deemed revision of many fees necessary."

By eliminating all fictitious costs and leaving the worry over that puzzle to the

taxing clerk, and so narrowing the inquiry to the actual cash expenses for costs which

must be met by persons desiring to use the courts, it is possible to make a more con-

crete presentation. Because of radical differences, it is convenient to separate costs into

three groups: first, costs in the trial court paid to the court or its officers; second,

costs on appeal; third, costs for witnesses, transcripts of evidence, and briefs. As to

the first, there being several trial courts, each with its own costs, it is advisable to

study only the inferior courts, where the cases of the poor are generally heard, except

where the inferior court's limit of jurisdiction is so low that cases are necessarily

brought in the superior courts.

§3
The actual expenses in a trial court, exclusive of witness fees, may be reduced to the

\vi-it or summons, the service of process, entry fee, calendar fee, trial fee, entry ofjudg-

ment, and issuance of execution. It is proper to eliminate the jury fee,
Costs in the . . . ...
rp .

J ^ for so long as a trial by a judge is possible, no denial of justice can

fairly be alleged. For a similar reason fees for attachment or garnish-

ment are excluded. Each court uses a different combination of these items. In some

one or two payments cover everything, in others the charges are made separately.

Since our inquiry is only to determine the actual expense, all the various items may
be rolled into one total. The figures given below are not absolute; they may be varied
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by the distance traveled for service, by the number of motions or interlocutory pro-

ceedings, and by other factors; but they fairly represent the minimum cost in an

ordinary case.

City
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mum and to vest in the judges discretionary power to permit in forma pauperis pro-

ceedings in all cases in all courts. A general reduction of costs is desirable,^ and it can

be accomplished without materially impairing the state's revenue. The expense of

service of process, which in many inferior courts is the largest item,^ can be eliminated

by permitting citizen''s service as in New York and Minnesota, or by the simple ex-

pedient of using the mails.^ All proceedings in the Cleveland Municipal Court may

now be served by mail.* The California Industrial Accident Board sends its notices

by mail.^ Probate citations in Massachusetts may, on the court's order, be served by

mail.^ This has proved successful; it is the opinion of Cleveland judges that fewer

motions to remove defaults are brought in cases of service by mail than by consta-

bles; and it effectuates a reduction of this item from $1.75 to $.12 or $.02, without

depriving the state of any revenue.

Where reduction of court costs is accompanied by efficient court organization no

loss to the state results. In 1914 the tariff of costs in the Cleveland Municipal Court

was radically lower than in 1913, and yet the cost of the court to the tax-payers

was less in 1914 than in 1913.^ In the Municipal Court of the District of Columbia,

where the cost of suit is $1.85, the court's accounts for the year ending June 30, 1913,

showed a profit over and above all expenses including rent of more than $12,000.^

If costs are lowered in this manner, the number of persons who cannot secure a

trial will be reduced to a minimum. Provision should be made for such persons by

a comprehensive in forma pauperis statute, similar to that in the federal courts under

which it is possible for a poor person to can*y a case through the Supreme Court of

the United States without payment of costs to the court. Proceedings in forma pau-

peris, where properly guarded, as in Scotland and in France under "I'assistance ju-

diciaire,"^ cause but slight loss to the state, for such suits are permitted only when

a good cause of action is disclosed, so that in the majority of cases a judgment fol-

lows and the costs paid by the defendant may be used to reimburse the state.

Such steps would not swamp the courts with specious litigation. In Cleveland no

abuse has resulted from the radical reduction of costs. While from the nature of the

proposition statistics are impossible, it is the general opinion that fewer, and certainly

no more, fraudulent claims for personal injuries are presented to Industrial Accident

Boards where there are no costs than were formerly brought to the courts where fees

obtained.

* Taft: Administration of Justice, 72 Central L. Journ. 191, 196.

^ In the Boston Municipal Court, 60 per cent.

' See 73 Ann. Am. Ac. Pol. & Soc. Science (1917), 164 ; 2 Philadelphia Municipal Court R. 19 ; 2 Cleveland Municipal
Court R. 9, 11, 20 ; 3 Ibid., 84.

* 4 Cleveland Municipal Court R. 11, 20, 71, 73 insert.

^ 1 Southwestern L. Rev. (January, 1917), 81.

" Massachusetts Acts of 1915, c. 24.

^ 8 Cleveland Municipal Court R. 8, 57.

' Baer : Justice for the Small Man, 90 Century Magazine (1916), 144, 147.

' These systems are discussed in detail in Chapter XXV, A More Equal Administration of Justice, page 247.
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§4
Costs paid to the court on appeal consist of the entry fee and the expense of making

up and printing the record of the case on appeal, or on exceptions, or on writ of

Costs on
^^^°^'' ^^*^^ ^^^^'^ "^ ^^^^ aggregate are seldom less than twenty-five and

Appeal
°^*^" ^*"" °^^^' ^ hundred dollars. While appellate costs affect the poor only

in a proportionately small number of cases, it is highly desirable in the in-

terests of justice,^ and for the sake of a well-rounded development of our common
law, that it be possible for poor persons to obtain decisions on questions of law \vhich

arise in their cases. The condition which has been too common under the compensa-

tion acts, of having cases appealed, briefed, and argued only by the insurer, the em-
ployee being unable to meet the expense, is not healthy. One-sided argument inev-

itably tends to produce a one-sided construction of the law.^

These expenses represent a waste and are unnecessary. With proper organization

of courts they will automatically disappear. In a unified court, as in England, there

is no entry fee, for the appeal is effected merely by transfer from the trial to the

appellate division. There is no necessity for printing of records, transcripts, bills of

exceptions, certificates of evidence, and the like, for, since the appellate and trial tri-

bunals are simply branches or divisions of one court, each judicially knows the rec-

ords of the other, and uses all the original files, papers, and documents.^

§5
Expenses incurred in litigation for witness fees, briefs, and transcripts of evidence,

which counsel invariably needs for his own preparation, raise an entirely different

- . problem. Their amount varies indefinitely according to the number of

n • r. \ witnesses summoned, the complexity of the points to be argued, and the

rp . , length of the trial. The peculiar difficulty which they present is that
" they are not payments which the state can w aive. Persons who are com-

pelled to leave their work to testify in court, printers, and stenographei-s are unques-

tionably entitled to be paid. Such expenses cannot be scaled down, nor can they be

eliminated by any reorganization of courts or procedure.

There is no solution except for the state to provide a fund to be disbursed by, and

under the supervision of, its judicial department or legal aid bureau.* Such a propo-

• Root : Addresses on Citizenship and Government, page 133. See a pamphlet by Hiram T. Gilbert (the author of the
ChicagoMunicipalCourt Act), dated May 25, 1910, and entitled "A Synopsis of a Bill for an Act in Relation to Courts
to be Introduced in the 47th General Assembly," at page 14.

" See an article entitled "Preventive Law" in 15 N. Y. Legal Aid Rev., No. 2 (April, 1917), p. 3.

^ Pound: Organization of Courts, American Judicature Society, Bulletin VI, page 25; Pound: Causes of Popular
Dissatisfaction with the Administration of Justice, 29 Am. Bar Ass'n R. 395, 410. The same thing holds true in the
Boston Municipal Court as between the trial and appellate divisions.

* Cf. the suggestions made by Hiram T. Gilbert in his book. Practice in the Municipal Court of Chicago {\90?i), at
page 646, and in his pamphlet, A Synopsis of a Bill for an Act in Relation to Courts to be Introduced in the U7th
General Assembly, at page 114, § 2036.
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sition is not wholly without precedent. It is a general rule that the state will reim-

burse for expenses incurred in disbarment proceedings.^ In the municipal legal aid

bureaus provision is made for the expenses incurred in the litigation of the bureau''s

clients. The Duluth Legal Aid Bureau has expended out of the public treasury the

following amounts: in 1914, $150; in 1915, $126.01; in 1916, $108.18. In Los An-

geles the Public Defender is authorized^ to apply to the county treasury for litiga-

tion expenses, although he has never done so, fearing that such a course might be

unconstitutional.^ The 1913 Rules of the English High Court of Judicature, in mak-

ing provision for poor litigants, call for the defraying of their expenses by a Treasuiy

grant.* Mr. Taft, in speaking before the Virginia Bar Association in 1908, after argu-

ing for "a mandatory reduction of court costs and fees," said:

^

"I believe that it is sufficiently in the interest of the public at large to promote

equality between litigants, to take upon the government much move than has

already been done, the burden of private litigation,"

§6
Certain it is that until thoroughgoing changes are made, denial ofjustice to the poor

because of inability to pay the required court costs and fees will continue. That the

•
7 ^ r present system of costs works daily to close the doors of the courts

T , to the poor is proved by ample evidence.^ In Boston the Legal Aid
^ Society has kept precise figures since April 1, 1916. During the sev-

enteen months ending August 31, 1917, there were 551 cases which

could not be settled out of court, which were meritorious and required court action;

386 were taken to court and won, 36 were taken and lost, and 129 could not be brought

before the courts because of the client's inability to pay the costs. In other words, the

fees required by the state caused a total failure of justice to twenty-three per cent

of the persons who needed to invoke the aid of the machinery of justice.

How the existing system of costs literally forbids resort to the courts by the poor

is illustrated by the laws requiring security for costs. A plaintiff must not only pay the

costs for summons, service, entry, trial, judgment, and the like, but in addition he

* See Connecticut Practice Book of 1908, page 206. This includes the expense for attorney's services, Burrage «.

County of Bristol, 210 Mass. (1911) 299.

^ Section 23 of the Charter of Los Angeles County provides, "The costs in all actions in which the Public Defender
shall appear under this section, whether for plaintiff or for defendants, shall be paid out of the County Treasury."

' This question arises from the decisions holding unconstitutional statutes giving to laborers, who obtain judg-
ments under mechanic's liens, a special attorney's fee to be paid by the defendant on the ground of denial of equal
protection of the laws. See Atkinson v. Woodman, 74 Pac. 640; note in 17 Harvard L. Rev. 356, citing cases.

See 48 Law Journal, 243, 468.

•' Taft: Administration of Justice, 72 Central L. Journal, 191, 196; 4 National Municipal Review, 454.

•"' San Francisco Legal Aid R. for 1916, 9 ; 8 Pittsburgh L. A. R. 14, 17 ; Office of the Public Defender (Los Angeles), pages
14, 24 ; Place of the Public Defender in the Administration of Justice, pages 23, 24 ; 5 Boston L. A. R. 6; Bulletin of
Legal Aid Society of Chicago, 1916-17, No. 2, pp. vii, viii: 31 Chicago L. A. R. 29; 33 Am. Bar Ass'n R. 81 ; 4 United
Charities of Rochester R. 12 ; 6 Cincinnati L. A. R. 3 ; 2 Philadelphia Municipal Court R. 34, 35; 1 Milwaukee L. A. R.
8. The legal aid societies in Cincinnati, Newark, New Orleans, Omaha, and Philadelphia state that proper litigation

is often rendered impossible because of the inability of clients to pay the required court costs.
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must, on motion, furnish a bond to guarantee that the defendant, if successful, shall

not be out of pocket. In the Connecticut law, for example, the bond is in the sum of

fifteen dollars in the City Court of Hartford and seventy-five dollars in the Superior

Court.^ The defendant may bring such a motion on the ground that tlie plaintiff is

a poor person. The net result is that a poor person who is unable to give or secure

such a bond may be thrown out of court altogether. In Campbell v. Chicago, etc.,

R. Co.^ a defendant moved that the plaintiff, a poor person, be recjuired to furnish a

bond. The judge continued the case for a week to give the plaintiff time to file such

a bond and, on his inability to do so, dismissed his case. On appeal the court said

:

"^Ve have no statute which permits a person to sue in forma pauperis. It seems
almost like a hardship that a poor person should not be able to litigate. But
this is a matter for the legislature to regulate and not the justice."

Laws requiring security for costs, despite their patent harshness to the poor, have

uniformly been upheld.^ In striking contrast are the early English decisions which,

perceiving the injustice of a rule of exclusion, and without hiding behind the absence

of a legislative mandate, gave to the common law the proceeding in forma pauperis.

If, as excellent authority has stated,^ this was done as "an indulgence arising out of

the humanity of the judges,"" what can be said for our nineteenth century judges who,

acting in a democratic country, were not even willing to follow the fair provisions of

the common law?

The result is no different than it would be if our bills of rights read,— "Every
subject who can furnish a bond for fifteen or seventy-five dollars ought to obtain

justice freely, completely, and without delay; to all others the courts are closed." In

a democratic government of laws, v^here the state exists to guarantee through its

administration ofjustice the security of fundamental rights, it is a sad perversion for

the state, by its law, to cut off any class of citizens from the protection of the courts.

On the one hand, the state through its criminal statutes respecting breach of the

peace and larceny forbids persons to redress their own wrongs or collect their debts by
self-help and remits them to the courts, and on the other it imposes conditions as to

the use of the courts which the poor cannot satisfy.

An epoch-making decision by the Supreme Court of California, rendered in 1917,^

lends judicial sanction to the ideas expressed in this chapter. The case is striking. It

will be recalled that jury fees in California are twenty-four dollars a day, to be paid in

advance. A day laborer, the father often minor children all wholly dependent on him
for support, desired to bring suit in the Superior Court for the wrongful killing of his

daughter and claimed his right to a jury trial. He filed an affidavit that he did not have

more than twenty-five dollars and asked leave to sue in forma pauperis. There is a local

' Connecticut General Statutes of 1902, §§ 714, 716. ^ 23 Wisconsin, 490.

' Gesford v. Critzer, 7 111. 698; Grover's Succession, 49 La. Ann. 1060; Haney v. Marshall, 9 Md. 194 ; Akiing v. St. Louis
Packet Co., 46 S. W. 24 ; Miller v. Norfolk, etc., Ry. Co., 47 Fed. 2t>4.

* 31 Harvard L. Rev. (January, 1918) 486.

* Martin v. Superior Court of Alameda County, 54 California Decisions, No. 2S74 (October 19, 1017), p. 422.
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statute permitting such a proceeding before a justice of the peace, but none making

provision for suits in the courts of record. The Superior Court refused the application.

The attorney for the San Francisco Legal Aid Society intervened as amicus curiae,

and the case was appealed.^ The Supreme Court held that the in forma pauperis pro-

ceeding was a part of the English common law, which had become part of the Ameri-

can common law, and that the court had inherent power to grant leave to sue with-

out costs so that justice might not be denied to the poor.

Parts of this decision, which is the first ever to translate into action the fundamen-

tal constitutional principles of freedom and equality of justice, express the situation

so clearly that it is difficult to understand why the majority of courts have always

been blind to it.^

"Imperfect as was the ancient common law system, hai^sh as it was in many of

its methods and measures, it would strike one with surprise to be credibly in-

formed that the common law courts of England shut their doors upon all poor

suitors who could not pay fees, until Parliament came to their relief. Even greater

would be the reproach to the system of jurisprudence of the state of California

if it could be truly declared that in this twentieth century, by its codes and stat-

utes, it had said the same thing. . .
."

"Again we say that it would be an unmerited reproach cast upon the legisla-

tive branch of our state government to hold that it . . . designed to forbid such

a poor suitor from prosecuting his action according to the laws of the land in

a court of record, when rights might and could be all-important and his recovery

of the utmost consequences."

Costs have their place as a deterrent, but they should serve to discourage, not all

litigation, but false litigation, specious pleas, vexatious proceedings taken for delay,

and to insure prompt compliance with court orders. The system of costs in equity

approaches this plan, and in England the use of costs for such purposes is established.^

§7
Costs, like delay, present in the main no fundamental or inherent difficulty. A re-

duction of costs and provision for in forma pauperis proceedings can easily be effected.

It is a question of the will to do it. The proposal for direct state aid as

to the expenses which cannot be eliminated goes somewhat farther. It

will depend very largely on the development of state controlled legal aid bureaus,

for in nature and result the embarrassment caused by these unavoidable expenses of

litigation is precisely like that caused by the necessity of retaining and paying an

attorney.

' Cf. 1 San Francisco L. A. R. 9.

* See the excellent note in 31 Harvard L. Rev. (January, 1918), 485-487. For a recent decision holding that the re-

quirement of costs is not in contravention of equal protection of the laws, see In re Lee, 168 Pac. 63. In a comment
on this case it is well pointed out that the rule would be tenable if the costs statute provided for in forma pauperis
proceedings. 16 Michigan L. Rev. 192.

' See American Judicature Society, Bulletin XI, pages 102-107 ; Ibid., Bulletin VI, page 67.



Chapter VI

THE THIRD DEFECT—EXPENSE OF COUNSEL

The office of the attorney is indispensable to the administration of justice,

and vital to the well-being of the court. Justice Killits in In re ThatcherA

THE lawyer is indispensable to the conduct of proceedings before the courts, and

yet the fees which he must charge for his services are more than millions of per-

sons can pay. Simple as these propositions are, they are too often forgotten in the

discussions concerning the administration of justice. The emphasis has been on sim-

plification of procedure and reorganization of courts; but even the best procedure in

the most orderly courts will require the presence of the trained advocate. When those

highly desirable ends are accomplished, the problem of the attorney will still remain

the great stumbling-block in the path toward freedom and equality ofjustice.

The expense of counsel is a fundamental difficulty because the attorney is an inte-

gral part of the administration of justice. While the precise origin of the attorney

. , is veiled in some obscurity,^ it is clear that when courts are regularly

- constituted and a method of administering justice is established, the

,
attorney soon makes his appearance. The real beginnings of court

•^

.

organization and of a definite procedure were made in the reign of

Henry II, and by the time of Henry III the need of retaining good

lawyers was everywhere appreciated.^ In one of the first year books the reporter makes

the chiefjustice say,—"B loses his money because he hadn't a good lawyer."^ In our

colonial era repeated attempts to do without lawyers were made, but soon proved

impracticable. With the development of American law and the establishment of

courts the lawyer rapidly assumed the important position in the administration of

justice W'hich he has ever since maintained.*

With a vast body of ever changing law, which a man after a lifetime of devotion

is only beginning to master, it is apparent that the layman, in order to understand

his rights, what he can and cannot do, must have the assistance of counsel.^ We do

not, as in Nero's time, write our laws in small letters at the top of high columns,

but the multitudinous laws in our voluminous case books and statute books are as

hard to learn.^ Similarly, the procedural law, in accordance with which litigation

' 190 Fed. 969; aff. 212 Fed. 801.

* See Brunner: Early History of the Attorney, 3 Illinois L. Rev. (1908) 257.

* Zane: Bench and Bar in the Golden Age of the Common Law, 2 Illinois L. Rev. (1907) 18.

* Warren: History of theAmerican Bar; see particularly the introductory chapter called " Law Without Lavi'yers."

^ Cf. Root: Addresses on Government and Citizenship, page 169; Proceedings of Virginia Conference of Charities

and Correction in 1916, page 79.

* The volumes of the reports of our cases number 1300 and include more than 1,113,000 cases. 12 Illinois L. Rev.

349, 350.
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must be conducted, is a maze to the uninitiated; it is a science in itself. The law per-

mits every man to try his own case, but "the lay vision of every man his own lawyer

has been shown by all experience to be an illusion.""^ It is a virtual impossibility for

a man to conduct even the simplest sort of a case under the existing rules of proced-

ure, and this fact robs the in forma pauperis proceeding of much of its value to the

poor unless supplemented by the providing of counsel.^

It is not easy to convey in few words a true impression of the enormous impor-

tance of the attorney in our system of achieving justice, but the mention of the broad

outlines of his work is suggestive. He must start the case properly by satisfying all

the requirements of venue, jurisdiction, service, entry, and the law of pleadings.

When the case is before the court, our system contemplates the doing of justice by

applying general laws to the facts of the, particular case. In many cases the attorney

must be ready to assist the court in determining the law applicable, and in evei-y case

he must have ascertained the facts by investigation, must have selected the material

facts admissible according to the law of evidence, must have the witnesses and docu-

ments at hand, and must present the case in accordance with the rules governing

trials. When judgment is rendered, he must transform that into an execution, and

finally undertake to satisfy such execution by levy on the defendant's property. At

every stage the attorney supplies the motive power; without him the judicial ma-

chinery would never move.^ It is estimated that, on an average, all property passes

through the hands of lawyers as often as once in each twenty-five years.*

The lawyer is as necessary as the engineer or the doctor; each is a specialist who

applies the laws he knows for the benefit of the civilized community. Without up-

rooting our entire administration of law it would be as impossible to abolish the

lawyer as it would be the judge. Justice Miller in Ex parte Garland^ stated:

"It is believed that no civilized nation of modern times has been without a class

of men intimately connected with the court, and with the administration of jus-

tice, called variously attorneys, counsellors, solicitors, proctors, and other terms

of similar import. They are as essential to the successful workings of the court

as the clerks, sheriffs, and marshals, and perhaps as the judges themselves, since

no instance is known of a court of law without a bar."

In similar vein, Dean Wigmore has said of the lawyer,*

"He is a necessary part of the State's function of doing justice. In the part he

plays, he is as essential as the judge."

* Pound: Administration of Justice in the Modern City, 26 Harvard L. Rev. 319. Cf. 1 Kent's Commentaries, 307;

Honestus (Benjamin Austin): Observations on the Pernicious Practice of the Latv (1819), page 29.

= 20 N. Y. L. A. R. 10 ; 23 N. Y. L. A. R. 11.

^ " All men at all times and in all places do stand in need of Justice and of Law, which is the rule of Justice, and
of the interpreters and Ministers of the Law, which give life and motion unto Justice." Preface Dedicaton' to Sir

John Davies' Reports (1616).

* Illinois State Bar Ass'n R. for 1903, Part U, p. 102; Carter: Ethics of the Legal Profession (1915), page 36.

" 4 Wall. 333, 384.

* Carter: op. cit.. Introduction, page xxii ; see also, page 31; and 6 Cleveland L. A. R. 6.
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§
2

The inability of the poor to pay foi* the services of counsel has often been stated/

and the general fact is known. The vast number of persons who are thus debarred

from legal advice and the essential services of the lawyer in court,

'^ however, is not realized. It is possible to form an estimate of what

- "^ this number must be. It is known that in 1913 the average wage of

"^ the clients of the Cincinnati Legal Aid Society was SIO per week," and

that in the year 1916 out of 1981 cases analyzed by the Legal Aid Society in Newark,

1579 or 80 per cent of the applicants earned less than $20 each week.^ It is safe to say

that single persons earning less than $500 yearly and that married pei"sons, with de-

pendent families, earning less than $800 each year are never in a financial position

where they can afford to pay any substantial sum for attorneys' services.^ Within these

classes, according to Dr. King,^ there are 3,758,000 single persons and 7,040,000

families. Inasmuch as each member of a family, the wife and children as well as the

husband, may need legal advice and assistance, it is proper to multiply the families®

out to their number of constituent individuals.

From this calculation it appears that there are in the United States over 35,000,000

men, w omen, and children whose financial condition renders them unable to pay any

appreciable sum for attorneys' services. It is true that in country districts and in the

smaller towns such people generally are able to secure assistance from lawyers' a-s a

matter of kindness or charity ; consequently it is primarily in the larger cities that

inability to pay fees results in a denial of justice. Even if we were to eliminate, how-

ever, the seventy-eight per cent^ of our population living in cities and towns con-

taining less than one hundred thousand inhabitants, thei-e would still remain nearly

8,000,000 persons who do not know where to turn for legal advice and assistance

when the need arises. These figures are only approximations. Cut them in two and

it is still perfectly apparent that a thoroughgoing, equal administration of justice

must take cognizance of, and provide for, a class of citizens, numbering millions, who

cannot secure for themselves the legal services without which the machinery of jus-

tice is unworkable.

§3
This is the great difficulty. Part of the need for attorneys' services is undoubtedly

artificial. There is no reason why a court summons should read, "We command you

1 Hyde: Reorganization of the Legal Profession, 8 Illinois L. Rev. (1913) 243: Doerfler: Didu of the Lawyer as an

Officer of the Court, 24 Green Bag (1912), 74; Summary of the Manly Report of the United States Commission on

Industrial Relations, page 9 ; Office of the Public Defender (Los Angeles), page 22 : 23 N. Y. Legal Aid R. 10.

2 6 Cincinnati L. A. R. 10. ^ New Jersey L. A. R. for 1916, Table 6, page 11. * Cf. 3 Cleveland L. A. R. 5.

" King: The Wealth and Income of the People of the United States (1916), page 224.

* Ibid., page 129. The average family is 4.6 persons.

' See Chapter XX, The Present Position of Legal Aid "Work, page 188. ' King: op. cif., page 16.
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to appear before our Justices of the Municipal Court on Saturday the twenty -first day

of December, a.d. 1918, at nine o'clock in the forenoon. Fail not of ap-
*^ pearance at your peril ;"^ so that it is necessary to employ counsel to

explain that the plain English words do not mean what they say, but

in law mean that you are not required to appear before the court at all,

•^ " but must file an answer with the clerk any time on Tuesday, December

the twenty-fourth.^ A little modernizing will eliminate such purely parasitic services.

But with all reformation of procedure and reorganization of courts the true and

essential functions of the attorney will remain and the need for his services will, as

to the vast proportion of advice work, consultation, negotiation, and litigation, be

the same. This great underlying problem cannot be summarily disposed of or dis-

missed with few words. The remainder of the report is essentially a presentation and

examination of the various methods and agencies, both those within and those with-

out the judicial system, which have come into existence and are being utilized in the

endeavor to remove this inequality and thereby to promote the ideal of freedom and

equality of justice.

' Form of summons in use by the Municipal Court of the City of Boston.

^ Compare the need ofemploying attorneys to interpret the complicated New York Codes. Root: Addresses on Gov-
ernment and Citizenship, pages 435, 469.
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Chapter VII

THE NATURE AND POSITION OF THE REMEDIAL AGENCIES

The fundamental diiference between the law of the nineteenth century and the

law of the period of legal development on which we have entered is not in the

least due to the dominance of sinister interests over courts or lawyers or jurists.

It is not a conflict between good men and bad. It is a clash between old ide;is and

new ideas, a contest between the conceptions of our traditional law and modern

juristic conceptions born of a new movement in all the social sciences. Roscoe

Pound in Justice According to Law.

§1

THERE are in the United States to-day a number of agencies and methods \s hich

are attacking and to an extent remedying the inequalities caused by our cus-

tomary and traditional method of administering justice. Most of these
Introdicctory . ., ^. i i i ^ i- l ^

agencies are the creations and developments oi recent years, some hav-

ing been brought into being for the direct purpose of securing more adequately the

rights of the poor, others having this only as a collatei'al object, and not a few being

forced, by the enormous pressure which has made itself felt, to provide and furnish

some assistance to poor persons in matters within their jurisdiction.

In general, and with only a rare exception here and there, it must be said that these

agencies and their developments have not been brought about by judges acting as a

body in charge of the administration ofj ustice, or by lawyers acting as a group through

their recognized Bar Associations. In addition to the rigidity of court organization

which has made progress difficult, there has seemingly been an ignorance of, or indif-

ference to, the disadvantages under which the poor have struggled. The Constitution

of Illinois required the judges of the Supreme Court to report annually to the Gov-

ernor such defects in the laws as they might find, together with suggestions for im-

provement, but under this general power nothing ^ was done. The Michigan courts

neglected for years their wide rule-making powers, with the result that the legislature

was forced to pass several thousand sections relating to practice and procedure.^ The

Bar, likewise, has been slow to take up the task, with which it may fairly be charged,

of working for the steady betterment of justice.^ In an effort to arouse the Bar from

its conservatism and inertia to a more lively sense of the splendid possibilities of its

concerted action. Dean Vance of the University of Minnesota Law School said :

*

"Bluntly put, the American lawyer has proved a failure. In no other free and
civilized country are the laws so ill-administered as in these United States. We
lead the world in most of the great struggles mankind is making, but in the

' Cf. Gilbert: A Syiiopsis of a Bill for an Act in Relation to Courts to be Introduced in the 1,7th General Assembly
(1910), page 5.

^ Harley: A Unified State Court System, page 3.

^ Cf. Gilbert: op. cit., pasre 19; Carter: Ethics of the Legal Profession, Introduction by Dean Wigmore, page xxiii

;

73 Ann. Am. Ac. Pol. & Soc. Science, 6.

' Storey: Reform of Legal Procedure, page 5.

l" P- V -i
'^'*
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administration of the law America lags two generations behind the rest of the

civilized world. No constructive reforms of a comprehensive kind have been seri-

ously attempted since the days of David Dudley Field, now passed a half cen-

tury and more."

When the propriety of contingent fees has been discussed, lawyers have not been

wanting to proclaim the necessity of giving the poor an equal chance, but one may read

the proceedings of all the bar associations and find no mention made of taking care

of those cases— the vast proportion of the cases of the poor—which cannot pay even

a contingent fee.

These things are said simply because they explain, in large measure, the present

situation of the remedial agencies and their peculiar relation to the regular adminis-

tration of justice. It is due to the zeal and enthusiasm of small and isolated groups of

judges, lawyers, and laymen, working independently in different places, that the path

of reform has been blazed. The natural result has been that agencies designed to

meet the same need are, in different localities, entirely dissimilar, and that they lack

any semblance of uniformity or cooperation. Each is virtually a law to itself. And the

further inevitable result has been that the agencies have developed as patches on, and

additions to, our judicial machinery instead of as integral parts of it. Although

they are administering justice as much as the courts themselves, many of them exist

to-day outside of our traditional legal machinery, as extra-legal institutions, some in

the eyes of the law having no relationship whatever to the administration of justice

and others standing in an ill-defined relationship.

Further, if duplication of tribunals, wasted effort, and unnecessary friction is to be

avoided, and unless history is to reverse itself, these agencies must ultimately become

incorporated as integral parts of our judicial institutions. This process of assimila-

tion, which indeed has already begun, must be kept steadily in mind, for some of the

advantages claimed for the remedial agencies are those of an extra-legal organiza-

tion, of justice without law, which in all probability will be thorouglily changed, if

not reversed, as the process of assimilation goes on.

§2
Any attempt to reduce to a hard and fast classification the various agencies which

are playing a part in equalizing the administration of the law is somewhat arbitrary

. . because the newer agencies and methods for disposing of controversies,

„ having grown up locally and independently, do not readily conform to

'^ . type. Each has a different jurisdiction and organization; even those
^ bearing similar names and designed to meet the same purpose differ so

much in degree as to constitute a difference in kind. Nevertheless, some grouping is

necessary so that an orderly presentation may be made. The following classification

will be used

:
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1. Small Claims Courts.

2. Conciliation Courts and Conciliation in General.

3. Arbitration by Courts and Other Organizations.

4. Domestic Relations Courts.

5. Administrative Tribunals.

6. Administrative Officials.

7. Assigned Counsel.

8. Defenders in Criminal Cases.

9. Legal Aid Organizations.

§3
It is the purpose of the following chapters to examine these various agencies, study

their history, set out the work they have done, and from that background to try to

ascertain how far they now are, or may be developed into, sound meth-
^^ ods for more nearly equalizing the administration of justice.

One simple line of approach which is helpful is made possible by the

° fact that the legal difficulties of the poor, though legion in number,

fall as to a high percentage of the total into these four well-defined groups:

1. Claims for wages.

2. Domestic difficulties.

S. Personal injuries.

4. A vast number of miscellaneous small debts and claims, as for rent, groceries,

loans, and arising out of chattel mortgages and assignments of wages, in

which the poor may appear either as plaintiffs or defendants.

Many of the agencies deal specifically with these problems. Their proper solution

means a vast improvement in the legal position of the poor, so that this is in the

nature of a test which can be applied to the agencies in appraising them.

The real test of their success, however, will steadily be their effect on delays, costs,

and above all on the great stumbling-block of the expense of employing attorneys.

The one connecting thread which runs through them all is this attack, often dis-

guised and sometimes unconscious, on the fundamental difficulty of the expense of

counsel. There are conceivably three solutions: the first, to abolish the expense by

abolishing the attorney ; the second, to eliminate the expense by making the attor-

ney's services unnecessary ; and the third, to avoid the expense to the poor by sup-

plying them with attorneys gratuitously.

All three methods, singly or in combination, are being tried. Before passing to a

consideration of each group of agencies in detail, it may be helpful to visualize the

general situation by means of the following simple diagram

:
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Chart showing the Three Methods used by the Nine Agencies in

Attacking the Problem of the Expense of Counsel^

1

PROHIBITING
THE ATTORNEY

MAKING THE
ATTORNEY UNNECESSARY

SUPPLYING THE ATTORNEY OR
SOME ONE TO PERFORM HIS FUNCTIONS

' The proportions are not based on mathematical computations. Sufficient figures do not exist. The chart gives a
correct impression of:l. The total extent to which each method is used. 2. The present relative importance of the
different agencies. 3. The proportionate extent to which each agency uses each method.



Chapter VIII

SMALL CLAIMS COURTS
The splendid thing about Judge Levine's court [the Cleveland

court for small causes] is that, for the mass of cases, it does jus-

tice where before now there was no court justice at all. It fills a

vacant space. John H. WiGiMore.^

§1

THE inability to provide justice in small causes has always been one of the weak-

est points in our system of administering justice. From the days of ordeal by bat-

tie, the method provided by the common law for proving and reducing

r, , to judgment any type of small claim has been cumbersome, slow, and

y,
expensive out of all proportion to the matter involved.'^ Our legal

. system has taken too literally the ancient maxim, " de minimis non
" curat lex."^ A complicated procedure requires the attorney, but the

expense for his services is more than the traffic can bear. It was once asked at a meet-

ing of the American Bar Association whether a lawyer in suing for seven dollars wages

due his client, a blacksmith, was justified in charging a fee of half that amount.*

The question reveals the common dilemma—the services were worth the amount

charged and yet, to the blacksmith, it would hardly be satisfactory to collect seven

dollars at a cost of three dollars and a half. As Dean Pound puts it :
^

"For ordinary causes our contentious system has great merit as a means of

getting at the truth. But it is a denial of justice in small causes to drive liti-

gants to employ lawyers and it is a shame to drive them to legal aid societies

to get as charity what the state should give as a right."

Similarly, court costs constitute an expense prohibitory to small litigation. The

man hired at fifteen dollars a week who is put off the first week and not paid the

second has a valid claim for thirty dollars but often not a dollar in his pocket. In

addition to an attorney's fee, he cannot pay court costs because he has not been paid,

and yet because he has not been paid court action is imperative. It is indeed a vicious

circle, but within that circle thousands of unpaid wage-earners have been caught.

Delay plays its part by permitting a debtor, who has no i-eal defence, to file an

appearance and answer and interlocutory motions, to have the case continued once

or twice, and then, when it is finally called for trial, to default.® This serves to hold

' American Judicature Society, Bulletin VIII, page 23.

" Justice Strasburser (of Uie Municipal Court for the District of Columbia): A Plea for the Reforvi of the Inferior

Court, 22 Case and Comment (1916), 20 ; Grinnell : Constitutional History of the Supreme Judicial Court of Massa-
chusetts, 2 Mass. L. Quarterly (1917), 472, note ; Preliminary Report on Efficiency in the Administration of Justice,

page 29.

^ Cf. 1 Hartford L. A. R. 6. ^ 33 Am. Bar Ass'n R. 79.

* Pound: Administration of Justice in the Modern City, 26 Harvard L. Rev. 318.

* In the Boston Municipal Court the number of defendants who defaulted when the case was finally called for trial

numbered 2166 in 1913, 2388 in 1914, 2385 in 1916 (eleven months). See Report for 1916, page 64. For a sstatement as to

appeals taken solely for delay see Ibid., page 7.
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the plaintiff off for months, to cause him loss of time in court attendance, and to rob

the ultimate judgment of much of its worth.

^

Small tradespeople to-day are forced to the practice either ofwiping all small claims

off their books or of selling them at a ridiculous discount to professional collection

agencies. They have the possible relief of increasing the price of the necessities they

sell, thereby adding the waste of the judicial system to the cost of living. The wage-

earner and the small lodging-housekeeper, under conditions of modern competition,

have not even that relief; they have been obliged to stand their losses.

Claims of this sort are often contemptuously spoken of as "petty litigation." But

it is in this very field that the courts have their greatest political effect. In every urban

community these are the cases of the large majority of citizens. As they are treated

well or ill, so they form their opinion of American judicial institutions.^ The vast

number of such cases demanding attention cannot be told from our court dockets, for,

as Dean Wigmore says,^ "this class of cases simply does not ordinarily appear in the

regular courts." An idea may be gained from the English County Courts, where pro-

vision is made for "petty litigation." Of 1,224,000 cases entered in 1913, 1,207,000,

or dSh per cent, were for claims under £20, and the average claim was about £3.^ For

such matters, Mr. Root has said,^ " Our procedure ought to be based upon the com-

mon intelligence of the farmer, the merchant, and the laborer. And there is no reason

why it should not be. I say it not without experience in legal procedure. There is no

reason why a plain, honest man should not be permitted to go into court and tell his

story® and have thejudge before whom he comes permitted to do justice in that par-

ticular case, unhampered by a great variety of statutory rules." Instead of that, "we
have got our procedure regulated according to the trained, refined, subtle, ingenious

intellect of the best practiced lawyers, and it is all wrong."

This deplorable condition is not the result of the evil machinations of any group

or class; it is the consequence of the failure of the judicial system to keep pace with

the changing conditions of life. In our judicial history small cases were first entrusted

to justices of the peace. This plan for a while gave simplicity and despatch, but

when applied to cities it failed utterly. The justices, being subject to no supervi-

sion, and depending so much on their fees that J. P. came to mean "Judgment for

the Plaintiff," formed unholy alliances with collection agencies, instalment houses,

and the like, and very generally became actually corrupt."^ I^^y were so strongly

* Strasburger: A Plea for the Reform of the Inferior Court, 22 Case and Comment (1915), 23; Pound: Administra-
tion ofJustice in the Modern City, 26 Harvard L. Rev. 319 ; Alger : Swift and Cheap Justice, 27 World's Work (1913),

167; 11 N. Y. Legal Aid Rev. No. 4, p. 8.

* Julius Henry Cohen : Tlie Municipal Court Bill, 5 N. Y. Legal Aid Rev., No. 2, p. 9; Root : Addresses cm, Govern-
ment and Citizenship, pages 135, 136, 185.

' American Judicature Society, Bulletin VITT, page 23.

' Rosenbaum: Studies in English Court Procedure (I'Jie), vol. ii, T7i« County Courts, pages, 1, 2. C4. 1 Cleveland
Municipal Court R. (1912), 51.

* Root: Addresses on Government and Citizenship, page 231.

* This is the system in the English County Courts. See Parry: The Law and tlie Poor, page 102.

' See Proceedings of the First Conference for Better County GovemTnent in New York State (1914), pages 47, 48

;
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entrenched in local politics that the process of ousting them, which is not yet com-

pleted, has been long and difficult. They have aptly been called "those barnacles of

jurispi-udence''^ because they have clung on long after their usefulness expired.

In the cities, the justice of the peace was first supplanted by specially created ma-

gistrates who, as the cities continued to grow, became just as inefficient and even more J

corrupt." Finally, they were succeeded by the organized modern municipal court of

the type that is now familiar. With the municipal court came honest, trained, and

capable judges, but also there came the rules of pleading, of procedure, and of evi-

dence. Honesty and certainty were secured at the sacrifice of simplicity and speed.

There has been a steady tendency to increase the jurisdictions of the municipal

courts so that they have lost sight of the little cases; expense and delay have been

allowed to creep in, with the result that small claims have not been cai'ed for satis-

factorily.^

In a few communities the last and logical step has been taken of combining the

simplicity, speed, and cheapness which were sought in the justice of the peace plan*

with the honesty and efficiency of the municipal court by a new type of court termed

variously "small claims court," "small debtors' court," "conciliation court," and

"court for small causes." The name of "small claims court" is the most descriptive

and, to avoid confusion, will hereafter be applied to all such courts. Small claims courts

exist in Cleveland, Chicago, Minneapolis, Portland (Oregon), and in three cities in

Kansas.^ They present so many differences, some being fundamental, that before any

generalizations as to the nature, the success, and the future of this type of court are

wan'anted, they must each be described.

§2
The Kansas small claims courts, which are to be found in Topeka, Leavenworth, and

Kansas City under the name of "Small Debtors' Courts," were made possible by a

1913 act of the legislature.^ The law was drawn by the attoraey-general, who, so the

story goes, had the inadequacy of our regular courts brought vividly to his attention

1 Kansas City L. A. R. 13; Nashville L. A. K. for 1916-16, page 2; Baer: Justice for the Small Man, 90; The Century
(1916), 144, 145; Harley: Ultimate Types of Inferior Courts and Jitdges, 22 Case and Comment, 3; American Judica-
ture Society, Bulletin VIII, page 26; Ibid., Bulletin VII-A, page 57; Fuessle: Making Americans by Justice, 56
Collier's (July 3, 1915), 27.

' Olson : Proper Organization and Procedure of a Municipal Court, in 7 Proceedings of the American Political Sci-

ence Association (1910), 80.

' Harley: Ultimate Types of Inferior Courts and Judges, 22 Case and Comment, 4; The Forgotten Army, Report
of Six Years' Work of the Committer on Criminal Courts of tlie New York Charity Organization Society (1918),

page 11.

' The best illustration of this is afforded by the New York Municipal Court which, when created, was called " The
Poor Man's Court." See Root: Addresses on Government and Citizenship, pages 135, 185; Frederick De Witt Wells
(a Justice of the New York Municipal Court): The Man in Court (1917), page 101. The District Coart in Jersey City
has undergone a similar evolution.

* See American Judicature Society, Bulletin VII-A, pages 56, 57, and also pages 71, 72.

* The New York Municipal Court with its 1917 Rules for Arbitration has in effect provided a .small claims court.
This is considered in detail in Chapter X, Arbitration, page 71.

" Kansas Session Laxcs 0/1913, c. 170, p. 291; General Statutes of Kansas (1915), c. 27, art. 19, §§ 3316-3327.
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bv the fact that a washerwoman, in whom he was intei'ested, was owed three dollars

by a well-to-do man, who refused to pay her and whom she was un-

able to sue because she could not pay the necessary counsel fees and

costs.^ Having; in mind the informality of some of the Canadian courts
Courts . . . .

in hearing small matters," he wrote a bill, which was passed and be-

came law on March 15, 1913. This law merits partial quotation because it repre-

sents the violent reaction that is taking place against our traditional procedure which

has become so formal, costly, and inefficient.^

"Section 2. It shall be the duty of the appointing power— the board of county

commissioners or the mayor— to select as judge of such small debtoi*s' court

some reputable resident citizen of approved integrity who is sympathetically in-

clined to consider the situation of the poor, friendless and misfortunate, ..."

"Section 3. The judge of the small debtors"" court may hold his court in his own
home, or in his own office or place of business, or at some place provided by the

power appointing him."

"Section 6. Before entertaining any suit in such small debtors' court, the plain-

tiff must appear before the judge of the court personally, . . . and state his case

orally, and if the judge believes the plaintiff has a cause of action he shall docket

the same by an entry in his docket, and shall summon the defendant orally,

or by United States mail, or by telephone, and try the cause considerately and
summarily and give judgment thereon. But no costs shall be assessed or charged

to either party."

"Section 10. The judge of the small debtors' court shall serve without pay, fee,

or award ; and no attorney at law or any other person than the plaintiff and
defendant shall concern himself or intermeddle in any manner whatsoever with

the litigation in the small debtors' court, nor shall it be necessary to summon
witnesses, but the judge may informally consult witnesses or otherwise investi-

gate the controversy between the parties, and in every case give judgment ac-

cording to the very right of the cause."

The act restricts the courts to small debts and accounts (thereby excluding all

matters sounding in tort) not exceeding twenty dollars in amount, owed by defend-

ants who reside in the county or city of which the court has jurisdiction.^ Further,

the plaintiff must satisfy the judge not only that he has a good cause of action, but

that he cannot afford to employ counsel or use the regular courts.^

In the Topeka court from May 18, 1913, to May 18, 1914, 378 cases were filed

and in addition about 50 were settled at once before any docket entry Avas required.^

The claims ran from the twenty dollar maximum down to a claim for forty-five cents

brought by a newsboy. The average judgment rendered was $4.65. In the Leaven-

worth court, 100 cases were docketed and heard during its first year, and another

' Appo : Justice Tempered with Mercy, 112 Outlook (1916), 153.

' For a brief statement of the informal procedure in Toronto see American Judicature Society, Bulletin VIII, page 35.

^ Ibid., page 48. ' Kansas Session Laivs of 1913, c. 170, § 4. ^ Ibid., §§ 5, 11.

* 22 Case and Comment, 30.
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100 matters were disposed of without entry.^ The Kansas City court tried its first case

on August 25, 1913, and from that date until October 17, 1916, has been called upon
in about 400 matters. Wage claims furnish the greatest number of cases. Most of the

judgments rendered are paid^ and very few appeals are taken.

^

How these courts meet the three defects of the customary administration of jus-

tice is expressed in the law and carried out in practice. Costs are abolished. Delays

in obtaining a trial are eliminated, for the judge can hold his court day or night and

at any place, so that when he telephones the defendant to appear he can always fix

a reasonable time for appearance within a day or two. It is sought to prevent delays

through appeal by denying any appeal to the plaintiff and by making it burdensome
to the defendant.* The fundamental difficulty of the attorney's expense is met by the

legislative fiat forbidding attorneys from " intermeddling" in cases before these courts.

This prohibition would not, of itself, be successful; the problem is really solved bv
the procedure of the court and the functions of the judge. The judge himself makes
out the simple forms which start the case, he summons the defendant and any ne-

cessary witnesses, he is authorized to investigate the facts in any manner he chooses,

and at the hearing the parties tell their own stories under the direction of the judge

without regard to rules of evidence or trial procedure. It is therefore more accurate

to say that these courts avoid the expense of counsel by making the presence of coun-

sel unnecessary in their proceedings. The act further attempts to equalize the situa-

tion on appeal by providing that no pleadings shall be required in the District Court

and that the defendant, if he loses, must pay fifteen dollars to the plaintiff for his

attorney's fees.

Aside from their extremely narrow jurisdictional limits, these courts are unsound

in two particulars. They represent a recurrence ofthe old unfortunate tendency of cre-

ating new courts for new needs, which inevitably causes duplication and confusion.

More serious, theyindicate arenewedattempttosecure justice without trained judges

and without law. Any reputable layman may be the judge, and his duty is declared

to be to give his decision not according to the law but according "to the very right

of the cause." This means justice according to individual conscience after the manner

of an Eastern Cadi.^ One may doubt whether in the long run this plan can succeed

when like plans throughout our legal history have always ended in failure. At the

present time the courts are superior to the act which formed them. Judge Lee of the

Kansas City court is a capable, trained lawyer of integrity, whose notion of right

generally conforms with the rule of law. But in a system without supervision or re-

' American Judicature Society, Bulletin VIII, page 48.

^ Where the defendant fails to pay, the judge certifies his judgment to the District Court so that execution may
issue. In Topeka, out of 326 judgments, only 30 were so certified, and in Leavenworth only 2 per cent were cer-

tified.

^ In three years only 15 appeals have been taken from the Kansas City Court: 6 being taken by one firm.

* Kansas Session Laics of 1913, c. 170, § 8.

* Cf. American Judicature Society, Btilleiin VTTI, page 48.
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sponsibility, lacking in all the safeguards demonstrated by history to be necessary,

there is no guarantee for the future.

In fact, these courts are less like courts and more like legalized legal aid societies.^

The provision that they are to assist only such persons as cannot afford to employ

attorneys is directly analogous to the legal aid rule, the judge must be satisfied as

to the merit of the case as must the legal aid attorney, and in his decision the judge

is only slightly more judicial than the legal aid attorney who always is desirous of

hearing both sides and of acting accordingly. The only difference is that the judge

of the small claims court has the sanction of the state behind him, and his decision

when made becomes a legal judgment.

The great accomplishment of these courts is that they have concretely demon-

strated that justice administered without regard to procedural and evidential rules

of law not only meets with popular approvaP but is entirely feasible; in other words,

that as to small civil causes the three defects in the traditional administration ofjus-

tice can be readily overcome.

§3
The small claims court of Portland, Oregon, technically known as the Small Claims

Department of the District Court for Multnomah County, was created by act of legis-

„, , , lature in 1915.^ Judge Dayton, and the persons interested in the pro-

c 11 n • posal,* had the Kansas courts in mind, so that the law in many of its

sections follows its Kansas prototype. Jurisdiction is limited to money
claims not exceeding twenty dollars,^ there are no pleadings, the hear-

ings are informal "with the sole object of dispensing speedy justice,'"^ and the judge

may consult the witnesses informally and otherwise investigate the case."^ Costs are

not abolished, but are limited to seventy-five cents,^ so that the provision requiring

process to be served by court officers® does not cause excessive expense. The plaintiff

cannot appeal, and if the defendant does, he is liable to the fifteen dollars attorney's

fee and must give a bond to secure all costs.^** On this appeal in the Circuit Court, no

pleadings are necessary.^" Attorneys are forbidden to appear in the court, with a sav-

ing clause that the court may in its discretion admit them.^^

The procedure differs in that there are no restrictions concerning the poverty of

the plaintiff or as to the merit of his cause. He is entitled, as of right, to go before

' Walton Wood recommended that in his civil legal aid work in Los Angreles he be given power to arbitrate dis-

putes and to render judgment. See Ttie Place of the Public Defender in the Administration of Justice, page 26. If

this had been done, his oflBce w^ould have become exactly like a Kansas small claims court.

'^ These courts have attracted wide attention and elicited much comment. In addition to the articles already cited
see The Docket (1915), page 1280 ; La Follette's Magazine for October, 1915 ; Boston Evening Transcript for February
6. 1915.

^ Oregon General Laws of 1915, c. 327. * Cf. Report of the Portland Associated Charities for 1913, page 47.

' General Laws of 1915, c. 327, § 1. * Ibid., § 9. ' Ildd., § 8. * Tbid., § 3.

"IWd., §4. '» J/«d., § 12.

" Ibid., § 8. In practice attorneys seldom ask and seldom are allowed to appear.
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the clerk of the District Court, who thereupon fills out the appropriate form of claim,

has it signed and sworn to by the plaintiff,^ makes out a summons to the defendant,

and assigns the date for hearing,- which must be at least five days, but not more than

ten days, after service of the summons.^

This court is a great improvement over its Kansas model in that it secures the

advantages of simplicity, cheapness, and speed, without sacrificing any fundamentals.

It is justice by trained judges who, although given wide discretion by the statute,*

in fact decide cases according to substantive law and not their own arbitrary opinion

of right and wrong. It is an entire breaking away from our traditional justice con-

ducted according to procedural and evidential law, but its justice is nevertheless as-

certained and administered according to substantive law. It thus reemphasizes the

lesson afforded by the Kansas courts, that justice in small causes can be secured with-

out reliance on technical procedure and without the assistance of counsel. Further,

the court has the advantage of not being a separate court, but a department of the

District Court (which corresponds to a municipal court). There is a curious and

wholly unnecessary taking over of the Kansas idea of a distinct court in the provision

that a judgment of a judge sitting in the small claims department is not automati-

cally given full legal effect, but must first be certified to the clerk who enters it in

the District Court docket, whereupon it acquires validity and execution may issue.^

The court has been eminently successful. Its procedure appeals so strongly to the

average person that in known instances plaintiffs with valid claims over twenty dollars

have deliberately scaled them down in order to be able to avail themselves of the

speed and inexpensiveness of the small claims department. The court has published

no report, but from an examination of its docket made November 6, 1917, the volume

of its business was ascertained to be

:

From May 24, 1915, to May 24, 1916 705 cases

From May 24, 1916, to November 6, 1916 1123 cases.

When one considers how defendants in the regular courts use the technicalities of

procedure and evidence to delay and to defeat valid claims, it would seem inevitable

that under the Portland plan defendants would appeal to the Circuit Court where,

by having attorneys, they could interpose technical objections. The docket, however,

shows that out of the total 1828 cases in seventeen months there have been only two

appeals. It seems a fair conclusion that the spirit and procedure of the court com-

mand such respect that its judgments are accepted.

There was some indication in Portland of the existence of a factor that must be

reckoned with because it is the greatest menace to the success of this kind of court.

There was evidence that not all of the judges were by temperament and training

qualified to conduct the court. A weak, or incapable, or narrow-minded judge can do

more harm in a court of wide discretion, as a small claims, a juvenile, or a domestic

' General Laws of 1915, c. 327, § 2. ' Ibid., § 3. ' Ibid., § 6. « Ibid., § 8. ° Ibid., § 13.
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relations court, than anywhere else. The greatest latent flaw in the otherwise admir-

able conception of this type of court is the demand that it makes for superlative

judges, without whom it cannot succeed.

§4
The Cleveland small claims court, technically known as the Conciliation Branch ofthe

The Cleveland

Small Claims

Court

Municipal Court, has had a most interesting development. Though still lacking in

certain important attributes, it stands to-day as the most nearly per-

fect type of a court for small causes to be found in the United States.

The Municipal Court of Cleveland was established^ in 1912 to rid

the city of the intolerable abuses of the justice of the peace system.

The public opinion which secured the legislative enactments demanded not only

an honest administration of justice, but likewise a simple and easy judicial proced-

ure.^ As a first attempt to realize this, the court passed two rules,^ one providing for

assistance by the clerk to parties having small cases and the other for arbitration by

a judge. The latter was not acted upon, but under the former a clerk was designated,

beginning February 24, 1912, to help parties draw and file the necessary papers

required by the municipal court procedure and also to endeavor to adjust claims

between parties where opportunity offered.* William F. Burke, chief clerk of the civil

branch of the court, was assigned to this novel post, and with rare insight and great

courage he began in all claims involving small amounts of money and the detention

of personal property to try to bring the parties together and secure a settlement

without litigation. His method was simply to write a letter—which had no legal

standing whatever—to the defendant, inviting him to call and talk the matter over.

Thus far the work was exactly like that of a legal aid society. In 1912, about twelve

hundred cases were successfully disposed of in this way.^ The judges were greatly

impressed, and decided to expand the idea from a ministerial to a judicial function.

Their deliberations were going on during the latter part of 1912 at precisely the

time when a similar but independent line of thought was developing in Kansas. The

amendment to the municipal court act permitting service by mail made the next step

possible, and on March 15, 1913,—two months before the first Kansas Small Debtors'

Court,—the Conciliation Branch was opened.^

The effect of the mail service law was to change the clerk's letter to the defendant

from a mere request to a legal summons by the simple expedient of having the letter

* For the acts see 99 Ohio Laws, 362; as amended, 101 Ohio Laws, 156.

^ 1 Cleveland Municipal Court R. 15; cf. White: Conciliation Branch of tfie Municipal Court, 13 N. Y. Legal Aid
Rev., No. 4, p. 2.

' See Rule 24, "Clerk to assist Parties in Small Cases," and Rule 25, ".Settlement Room," quoted in 1 C. M. C.R.39.

* 1 C. M. C. R. 49; 2 Ibid. 38.

* 1 Ibid. 49 (table giving detailed statistics); Moley: Justice through Common Sense, an The Survey (1914), 101.

^2C.M.C. R.38.
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deposited in the mail box by the bailiff. Thereby the court acquired legal jurisdiction

and could proceed to hear the case or enter an automatic default according as the

defendant answered or neglected the letter summons.

The present course of procedure is as follows : A person goes to the clerk of the

Conciliation Branch, who has a separate office, exactly like a legal aid society, where

the person may feel at home and at liberty to talk the difficulty over with the clerk.

If the dispute seems one that offers fair hope of immediate adjustment, the clerk,

like a legal aid society attorney, telephones or writes the defendant and endeavors to

secure an amicable settlement. If that fails, or if the case at once appears likely to

demand judicial consideration, the clerk fills out in the court docket a very brief state-

ment of claim, which the plaintiff signs. A date for the hearing—the defendant being

entitled to three days' notice— is at once assigned, the plaintiff being given a little

card bearing the date, the time, the court room, and the court address and telephone

number. A summons is made out, and delivered to the bailiff, who deposits a copy in

tlie mail box and certifies to that effect on the original summons. At first registered

mail was used, but to-day ordinary mail is employed because in the event of a defec-

tive address it is returned more promptly. If the summons cannot be delivered, it is

returned at once to the court and the bailiff amends his return of service. The sum-

mons states the precise time and the exact room for the hearing, and the case is tried

at that time and place.

The small claims court room is like any other court except that attorneys are

noticeably absent. They are not excluded by law, but the attitude of the court and

the opinion of the bar is to discourage their attendance. Omitting the conciliation

feature for the moment, the court tries the case by letting the parties tell their stories,

and by questioning them and permitting them to question each other. The court is

as dignified, its proceedings are as orderly, it commands as much respect as a supreme

court. The judgment rendered by the court is final on the facts, and an appeal on

law goes directly to the Court of Appeals.^

The court handles only matters involving less than thirty-five dollars. It is not

limited to actions of contract or debt.^ All kinds of small matters, including torts,

have been heard and determined. While the court has had no difficulty with actions

of tort for the detention ofpersonal property (particularly the retention of ti-unks and

furniture under claims of landlord's or lodging-housekeeper's liens), it has often found

that its procedure is not adapted to torts for negligence, as in automobile collisions

causing property damage. If parties appear with counsel, or with a large number of

-witnesses, or if the issues involve extended accounts or any problem not adapted to

informal treatment, the case is transferred from the small claims court to the reg-

ular trial court, which is accomplished merely by the judge's direction to that effect,

inasmuch as both courts are simply departments of the one municipal coiirt.

* 4 C. M. C. R. 36. Originally there was an intermediate appeal to the Court of Common Pleas.

" Conciliation Branch. Rule 1; 2 C. M. C. R. 18.
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The work of the small claims court may be summarily presented as follows

:

Year



SMALL CLAIMS COURTS 51

This is clearly a court in which justice is not conducted according to the usual

procedural or evidential rules of law; but it is none the less dispensing a justice that

meets with universal approval. The number of cases disposed of is sufficient evidence

of the opinions entertained by parties. From the state's point of view, the procedure

permits a judge in two morning sessions a week to dispose of over five thousand cases

a year, which is at the rate of about one hundred each full day. The local public

opinion is reflected in an editorial of the Cleveland Pre.'iS of January 16, 1915, which

praises the court and calls it " a movement towards justice in spite of lawyei-s," and
an indication of general public opinion is afforded by the fact that this editorial was

copied verbatim in the Salt Lake City Evening Telegram for January 22, 1915.

There has been some discussion as to whether this court ascertained and admin-

istered its justice in accordance with the rules of substantive law. Judge Levine has

been called a Haroun-al-Rashid,^ the inference being that he dispensed a sort of

Oriental justice without regard to rules of law. The court unquestionably exercises

wide equity powers— wider, perhaps, than can be supported by adjudicated cases. In

a suit for the conversion of shoes it has ordered the shoes returned instead of giv-

ing a judgment for damages. Where a defendant admitted that he owed four dollai-s

but had refused to pay it because the plaintiff had insulted his wife, and the plaintiff

denied that he personally had insulted her but admitted that one of his employees

had used improper language, the court ordered him to telephone to the wife apolo-

gizing for anything that had been said, which he gladly did, using the telephone in

the judge's room; he was then given a judgment for the four dollars.

Fundamentally, however, the court is a court of law. Its judges are trained judges,

who render their judgments by applying to the proved facts the rules of substantive

law. In the now famous mattress case,^ where a boarder set fire to the mattress by

smoking in bed, for which the landlady demanded twenty-five dollars, and the judge

by telephoning a department store ascertained that an identical mattress could be

had for eight dollars, which the boarder was quite willing to pay and for which judg-

ment was entered,— it would never occur to the judge to dismiss the case because

he personally approved of smoking in bed and considered landladies amply paid to

insure against such risks, or to give the landlady the desired twenty- five dollars on

the ground that he thoroughly disapproved of smoking in bed and desired to give

the community an object lesson.

§5
The Chicago small claims court is a branch of the Municipal Court, created by and

operating under rules of that court. It was brought into existence on February 26,

1916, the purpose being as much to secure to the state the advantage and economy

' See Fuessle : The People's Court, 55 Collier's (July 3, 1915), 27.

^ See Moley: Justice through Common Sense, 33 The Survey (1914), 101.
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of disposing of a vast number of cases quickly and at small overhead cost as to assist

poor persons. All money claims within the small claims jurisdiction

P are, therefore, automatically entered by the clerk on the small claims

docket. Costs were not lowered and remain the same for the small

claims branch as for the regular branches. Speed is secured, the case

being defaulted or tried on the return day. An early attempt to break down the plan

and secure delay by claiming jury trial was defeated by having two jury sessions in

readiness to hear such cases at once. The pleadings are simple, the plaintiff files an

informal statement of claim, but the defendant need only appear in court on the day

set for hearing; it is unnecessary for him to file either an appearance or an answer.^

The outstanding feature of the court is the simplicity and despatch of the pro-

ceedings at the trial, with the added fact that this informal procedure has been suc-

cessfully applied in cases involving larger amounts of money than has been attempted

in any other small claims court. Technicalities are not countenanced. Attorneys are

not forbidden by law, but they seldom appear and their conduct of cases in the small

claims branch has been discouraged by resolution of the Chicago Bar Association.^

Like its prototypes, the court has been popular and is considered successful.^ An
expert in judicial administration calls it "undoubtedly the solution of one of the

most difficult questions which court reform has faced, to wit: the successful adjudica-

tion of small civil cases.*"* The Chicago Legal Aid Society finds it of great assist-

ance.^ That this movement is of national interest is again evidenced by the fact that

when the establishment of such a court was first discussed, the plan received edi-

torial endorsement from the Boston Evening Traveler,^ and that shortly thereafter

the editorial was reprinted in Los Angeles. The exact volume of the work is not yet

known, but its first year's business is estimated at more than 25,000 cases.'^

§ 6

These four types of small claims courts have amply demonstrated that as to small

civil causes the defects of the traditional administration of justice can easily be elim-

inated. In these courts delay is entirely absent. Costs, either through reduction or

abolition, cease to forbid access to the courts. The fundamental difficulty of the ex-

pense of lawyers is avoided by a simplicity of pleading and procedure in which there

is no need for any attorney. The accruing advantage of having the parties brought

' There is no sr>eciflc rule to tliis effect, but it is the practice followed. Cf. Olds: T7ie Small Claims Court, 1 South-

western L. Rev. (1917) 100.

' Chicago Bar Association Report for 1915, page 41; Ibid, for 1916. page 26.

^
1 Journal of the American Judicature Society, No. 5 (February, 1918), p. 146.

' Herbert Harley, Secretary of the American Judicature Society, in an address to the Louisiana State Bar Associ-

ation on May 8, 1915, reprinted in pamphlet form under the title of " A Modern Experiment in Judicial Administra-

tion." See page 20.

'' 11 Chicago L. A. R. 26. " Boston Evening Traveler for January 2, 1916.

'
1 Journal of the American Judicature Society. No. 2 (August, 1917), p. 27. In a more recent number (No. 5, p. 145)

in February, 1918, the estimate is increased to 35,000 cases, which is half of the entire civil business of the court.
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into direct contact with the judge, of making justice seem a more real thing to the

„ average man with its resultant beneficial effects on good citizenship
Kuture EiV- .'

and loyalty can only be mentioned here. The small claims courts are

^ „ ^, . a mighty force in revising the present day opinion of the humbler
Small Claims . ^ \ . , _f i

classes as to law and courts/

Tliere are three basic principles which must be adhered to by these

courts if their promised advantages are to be realized. First, the small claims court

must not be a distinct entity, as in Kansas, but a branch of the regular court organ-

ization, as in Cleveland and Chicago.^

Second, the proceedings must be conducted without lawyers. Only in this way can

the simplicity of procedure be maintained and the prohibitive expense of lawyers'

services be eliminated.^ On all the evidence there seems to be no danger in infor-

mality of procedure in these small cases. The only test which can be applied to deter-

mine whether parties feel aggrieved or believe that injustice has been done is to ex-

amine the number of appeals.* Complete figures are lacking, but enough exist to be

illuminating. We may compare the appeals taken from the English County Courts,

the Kansas and Portland small claims courts, and the Municipal Court of the Dis-

trict of Columbia^— all courts where informal procedure obtains— with the appeals

taken from two Massachusetts inferior courts where all the traditional safeguards of

common law pleadings, rules of pi'ocedure, rules of evidence, and lawyers are to be

found. Judgments rendered after an informal hearing seem comparatively immune
from appeals in clear contrast to those reached after a technical trial.

Court

English County Courts^

English County Courts'

Kansas City Small Claims
Court*

Portland Small Claims
Court''

Municipal Court, District of

Columbia'"

Boston Municipal Court"

Southern Essex District Court"

' See National Municipal Review for January, 1916. pages 456, 456; American Judicature Society, Bulletin VIII,

page 43; Fuessle: Making Americans by Justice, 56 Collier's (July 3, 1915), 27.

^ Cf. Harley: A Modern Experiment in Judicial Administration, page 41.

' American Judicature Society, Bulletin VUI, pages 21, 22.

* Cf. 1 Journal of the American Judicature Society, No. 5 (February, 1918), p. 145.

* The Municipal Court of the District of Columbia has not been discussed in this chapter because it is not a small
claims court. But for the purposes of the test it is helpful because its procedure is entirely informal. Cf. Baer: Jus-

tice for the Small Man, 90 The Century (1916). 144.

* Storey: Reform of Judicial Procedure, page 190.

' Rosenbaum: Studies in English Civil Procedure, 2 The County Courts, p. 2, note 7. * See ante, page 45, note 3

" See ante, page 47. " Baer : Justice for the Small Man, 90 The Century (1916), 144, 14G.

" Before 1918, an appeal on facts lay from the Boston Municipal Court to the Superior Court. Absolute figures are
unknown. The percentage figure is taken from the Boston Municipal Court Report for 1916, page 7.

" Report No. 4 (March, 1915) of the Committee on Law and Procedure, Association ofJustices of District, Police, and

Period

1902
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The third principle is that while procedural law can be cast aside, rules of sub-

stantive law must be adhered to. This is the situation at present^ and in future ex-

tensions of the idea it cannot safely be departed from. In other words, while the small

claims courts clearly demonstrate that the doing of justice is not dependent on re-

ligious observance of our traditional rules of procedure and evidence, they do not at

all invalidate or weaken the principle that justice is best done when it is ascertained

and administered by a trained judge, according to the rules of substantive law.

As against the manifest advantages of this sort of court, only two objections have

been urged. The first is that they will encourage litigation. They will increase liti-

gation, for they make possible justice in cases where justice hitherto has not been done

and they open the courts to persons who hitherto have found that the courts were

not for them. To such an objection, Dean Pound makes this short answer:^

"When better provision for petty litigation is urged, many repeat the stock say-

ing that litigation ought to be discouraged. It will not do to say to the popula-
tion ofmodern cities that the practical cuttingoifof all petty litigation, by which
theoretically the rights of the average men are to be maintained, is a good thing
because litigation ought to be discouraged."

The other objection is that collection agencies will flood the courts with their

business.^ Judge Levine of Cleveland answers this by saying that collection agencies

were not deteiTed by the former procedure and costs. In fact, it played into their

hands by giving them, in addition to the judgment, a large bill of costs with which

they could further harass their debtors. The result of the small claims court is to

save a debtor anywhere from two to ten dollars. If any undesirable tendency mani-

fests itself, it can readily be controlled by requiring the original claimants, and not

their assignees, to sign the statement of claim and to present the case to the judge in

person.^

How far can these courts be extended.? There is no reason why they should not

be created immediately in every large city as an indispensable department of a mod-
ern municipal court. Minneapolis secured such a court on April 17, 1917.^ Judge

Wheeler, who made an investigation for the Philadelphia Municipal Court, strongly

recommends the addition of a small claims branch.® Legislation toward this end has

Municipal Courts of Massachusetts. Some latitude must be allowed in these figures, for they represent appeals after
trials, whereas the other figures give the proportion of appeals out of all entries. But these figures as they stand may
be compared with the English County Court record of 32,000 judgments made by judges in 1913 with only 167 appeals
aud 621 motions for new trials.

'This opinion has been expressed in foregoing pages. It is confirmed in American Judicature Society, Bulletin
Vni, page 36 ; but see Ibid., pages 18, 19.

^ Pound: Administratio7i of Justice in the Modem City, 26 Harvard L. Rev. 320.

^ See American Judicature .Society, Bulletin VIII, page 41 ; Philadelphia Municipal Court R. for 1915, page 40.

* This has been done in Portland by statute. Oregon General Laws of 1915, c. 327, § 7. In Cleveland the judges have,
aa occasion required, insisted that the creditor himself appear.

* Minnesota Session Lawsof 1911, c. 263. Costs are abolished and attorneys are excluded, § 3. This court is discussed
in 1 Minnesofci Law Review, 107; 2 Journal of the American Judicature Society, No. 1, p. 16.

' Philadelphia Municipal Court R. for 1915, page 33: see also page 19: Ibid, for 1916, page 11.
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been introduced in the Connecticut legislature but not yet acted on.^ The Rochester

Legal Aid Bureau expresses the need for some such court.^ The modern municipal

courts of Milwaukee, Pittsburgh, Buffalo, and Atlanta, under their rule-making

powers, can establish small claims branches at short notice.^ The New York Munici-

pal Court with its 1917 rules for conciliation and arbitration has substantially estab-

lished a small claims court.* A movement for such a court is clearly under way in

Boston,^ in Newark, and in Jersey City.^ There is every reason to predict that the

innnediate future will see small claims courts established in all of the larger cities of

the United States.'^ If this comes about, it will mean an enormous step forward toward

freedom and equality of justice. Remembering that small claims courts are able to

handle nearly all wage claims and miscellaneous small debt matters which together

form a substantial part of the litigation of the poor, it is not too much to say that

with a wide teiTitorial expansion, these courts are capable of reducing by one quar-

ter the existing denial of justice.

Not all claims of the poor, even in the fields of wages and miscellaneous debts, are

below twenty or even thirty-five dollars. The question of how far the monetary limit

of the small claims jurisdiction can be extended is not easy to answer. If claims up

to two or five hundred dollars can be adjudicated properly without formal procedure

and w ithout attornevs, the serviceability of these courts to the poor Avill be propor-

tionately increased. The precise question is not as to raising the jurisdiction of the

whole court, but as to fixing the point at which it ceases to be practicable and wise

to transfer cases to a special department where the proceedings are informal.

The Kansas limit of $20 was increased in Cleveland to $35. Chicago, beginning

at $35, very quickly raised its jurisdiction to $50, then to $100, and finally to $200. '^

It is superficially said that informal procedure cannot be extended to larger claims

because they are more complicated. Every lawyer knows that in contract and debt

actions the size of the claim has little relation to the complexity of the issues or the

difficulty of proof.^ It is easier to prove a five thousand dollar claim on a note than a

five dollar claim for wages where there is a defence of improper workmanship. To this

problem no deductive answer can be made. The only sane course to pursue is grad-

ually to mark the limit up, and to stop when signs appear that the plan is not work-

able. The answer must be inductive and therefore must rest on future experience.^"

' House Bill 443 (1915), filed by Thomas Hewes, attorney for the Hartford Legal Aid Committee.

' 4 United Charities of Rochester R. 13. * American Judicature Society, Bulletin VIII, page 44.

* This is discussed in detail in Chapter IX, Conciliation, and Chapter X, Arbitration, pages 63 and 71.

* See House Bill No. 690, filed in the Massachusetts Legislature by Richard W. Hale in 1918.

" 1 Journal of the American Judicature Society, No. 5 (February, 1918), p. 157.

' Ihid., p. 149; 42 American Bar Ass'n R. (1917) 377.

' See 8 & 9 Chicago Municipal Court Reports (1913-15), 129 ; Chicago Bar Association Report for 1917, page 31.

* And see Parry: The Law and the Poor, page 146 ; Docket (West Publishing Co.) for 1915, page 1523.

*" This is the conclusion arrived at by Dean Wigmore, who has addressed himself to the precise question. See Amer-
ican Judicature Society, Btdletin VIII, pages 20 et seq.
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§7
The essential features of a small claims court are extremely low costs or none at

all, no formal pleadings, no lawyers, and the direct examination of parties and wit-

nesses without formality by a trainedjudge who knows and applies

the substantive law. There are, in addition, five collateral functions

'

. . which these courts ought to undertake. Varying combinations of
ance to Litigants ., ^ ^j-j-ztj. j.xtx j° the nve are lound in dmerent courts. None as yet are empowered.
by Clerks . j^ ,^ ^^"^ to periorm them all.

The first is to provide some official who shall assist parties. While the lawyer is

largely rendered unnecessary, certain bits of his traditional functions remain and

must be performed by some one. It is highly desirable that all cases should not at

once be docketed for trial. In many, a letter to the defendant will secure the desired

result, and in such cases the court ought not to be bothered or the parties caused

loss of time in attendance. The statement of claim, however simple, must be filled out

under the supervision of a person who knows the law and procedure. Parties need

advice as to their rights. A successful litigant needs instructions as to collecting his

judgment. There will be, even in small disputes, cases presenting complicated states

of fact or raising intricate questions of law wherein the judge needs the assistance of

counsel and the parties require representation if justice is to be done. There must be

some official to sort such cases and, especially where one side has retained counsel,^ to

advise consulting a lawyer or the legal aid society. There is always a danger that per-

sons (as has been the case with injured workmen and industrial accident commissions)

will rely too much on the court and expect from it more protection and safeguarding

of rights or defences than it can legally, or in the nature of things, give.

In Kansas the judge affords this assistance and in Portland the clerk. In Cleveland

more has been done than elsewhere through the creation of a special department of

the clerk's office, which has already been described. In one case where the defendant had

appealed, raising a jurisdictional question, the clerk prepared for the plaintiff a brief

on the point and instructed him as to its filing. This illustrates the necessity of main-

taining a watch over the small cases in order that when an attorney does become

necessary, the party may be so advised. Under a proper coordination of work the legal

aid society would be called in, or counsel assigned, in all such cases. Courts are more

and more undertaking such work,^ and unless rights and defences are to be sacrificed in

a margin of cases, it is essential.

A second power which a small claims court should have is that of ordering the

judgment paid by instalments. This is not only a fairness to the defendant who under

modern conditions of the weekly wage seldom has enough at any one time to pay a

* See 8 Cleveland L. A. R. 6.

' In addition to Kansas, Portland, and Cleveland, see Rule 13 of the Cincinnati Municipal Court ; Philadelphia

Municipal Court Report for 1915, page xi.
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judgment in full, but also it facilitates the court's disposition of cases. A defendant

often denies a debt simply because he cannot pay it. If he realizes

' "^ that he is not to be harassed, he is more willing to confess judgment

'l J f 1 ,
fi"d try to obtain suitiible terms. This power to order and accept

'^ ' instalment payments is granted by law to the Kansas, Portland,

and Minneapolis courts.^ In Cleveland it is done de facto.

Such a power might be attacked on constitutional grounds as impairing the obli-

gation of contract, but it would probably be upheld because, under our law forbid-

ding imprisonment for debt and giving liberal exemptions, it is in fact of great benefit

to creditors. The present proceeding of examination after judgment or poor debtor

process is designed only to discover existing property. The instalment payment order

is a means whereby a judgment can be paid out of future earnings. It is only a slight

extension of the Massachusetts equitable proceeding, permitted by statute^ after a

judgment founded on necessaries, whereby a judge may order a defendant to pay so

much a week, and which has been held constitutional.^ This plan is used in the Eng-
lish County Courts; in 1913 about £2,700,000 was so collected and paid over to

suitors.* The sweeping provisions of the Soldiers' and Sailors' Civil Relief Act per-

mit every court in entering or staying judgment against a man in military service to

order that the judgment shall be paid in instalments.^

The small claims courts statutes do not specifically state what is to happen in case

the debtor fails to pay the ordered instalments. The procedure should be, as in Eng-
land and INIassachusetts, for the issuance of a summons, promptly returnable, at which

time the enquiry is not what the debtor has, but whether he has had the funds out

of which to pay the ordered amount. If it appears that he has had money and has

refused to apply it in payment, he is amenable to such orders as the court deems fair,

for he then stands not only in default but in contempt of a court order.

A third function which every small claims court ought to exercise, and one which

will speedily be thrust upon it if it employs the instalment plan to any extent, is that

of acting as trustee for a debtor who owes numerous creditors. It is

„ obviously an injustice for the court to lend its aid to one creditor, to

„ . the exclusion of others who have been more lenient and refrained from

bringing suit, thereby causing a clear preference. It would automati-

cally force aU creditors to bring suit, and their proceedings, coupled with attachment

and garnishment which they could legally use, would in turn make it impossible for

the debtor to pay the ordered instalments. The court would be robbed of much of its

power for good; instead of helping all parties, it would cause costs to all and bring

relief to none. The needed procedure is like informal bankruptcy. In essence, it per-

' Kansas Session Laws of 1918, c. 170, § 7: Oregon General Laws of 1915, c. 327, S 10; Minnesota Session Laws of
1917, c. 263. §§ 4, 5.

^ Mass. Revised Laws of 1902, c. 168, §§ 80-86. ' Brown's Case, 178 Mass. (1899) 498.

* Rosenbaum : Shidies in English Civil Procedure, 2 The County Courts, p. 10, note 18.

^ Public Act No. 103 of the 65th Congress, § 204.
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mits a debtor to come into court, disclose his assets, state his creditors, and then,

after notice and hearing, to have the court fix the pi'oportion of his income which is

to be set aside for creditors, and to issue an order protecting him from garnishment

and attachment.

The small man does not owe many creditors or much money. For such matters bank-

ruptcy is too expensive and cumbersome, and where a debtor desires to pay, the law

ought not to force an election between canceling all debts and perpetual harassing.

One creditor of a man who owes five creditors one or two hundred dollars may, by

garnishment, tie up all his wages or cause him to be discharged, so that he has diffi-

culty in supporting his family and little opportunity of meeting his obligations.^

The trusteeship suggested has never been carefully tried in America. In Kansas

the court can protect the debtor against further proceedings by the judgment cred-

itor,^ but not as against other creditors. In Cleveland the enterprising clerk's office

established a trustee department which succeeded at first,^ but failed, as it was doomed

to fail, because the court had no power to restrain creditors or to protect the debtor.

The legal aid societies have had as much success with the plan as their limited au-

thority permitted,* particularly in Nashville, where the Legal Aid Bureau^ through

its close affiliation with the Commercial Club has a quasi-legal hold over the creditors

and so can afford a genuine protection to the debtor, which is unquestionably the sine

qua non of any such plan. The necessity for the establishment of such a court depart-

ment has been repeatedly urged in various cities,^ and a law giving such power to the

Columbus Municipal Court was passed,^ but nothing has as yet been accomplished.

In England, under the name of "administration orders," the plan of having the

County Court act as trustee for a small debtor is in very general use. The plan differs

slightly in that it is a part of the bankruptcy law, so that the courts may order par-

tial payment in full satisfaction by way of composition or dividend. This would be

both unnecessary and undesirable in America. In 1913 these courts made 5426 admin-

istration orders, of which 2884 were for payment in full. The average total indebted-

ness was ascertained to be £25, 16*., and the average creditor's claim to be £2, 7*.

The court may refuse to issue a protecting order if the petition for the order or the

incurring of the debts appears fraudulent, but in only 11 per cent of the total appli-

cations has a refusal been necessary. The effectiveness of the method has been vitiated

in part by the excessive court costs which attend these orders. There seems to be no

' Cf. American Judicature Society, Bulletin VIII, page 15.

" Edholm : The Small Debtors' Court, 22 Case and Comment, 30. ' 3 Cleveland Municipal Court R. 55.

* A great deal of this work has been done in Chicago and Duluth. In both instances, the plan has had a measure of
success only because of the moral hold which the legal aid society had on the creditors. See also 1 Milwaukee
L. A. R. 10.

^' Nashville Legal Aid Bureau Report for 1915-16, page 10; Commercial Club Tattler for July, 1916, page 29; Proceed-
ings of the Fourth Conference of Legal Aid Societies, pages 111, 112.

' See 6 Cleveland L. A. R. 8; 7 Ibid. 16; 9 Ibid. 12 ; 6 Cincinnati L. A. R. 9; Proceedings of the First Conference of
Legal Aid Societies, page 48. Cf. Rochester L. A. Leaflet for 1915, page 3.

' 1 Supplement to Page and Adams' Ohio General Code, §§ 155S-54 c (page 592). After its protecting order has been
issued, the court may stop creditors' suits by writ of prohibition.
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doubt that if this difficulty were removed, the plan, under proper supervision, would

be an instrument of great service to creditors and debtors alike.^

A fourth power which could well be added to the small claims courts is a discre-

tionary control over ejectment proceedings. Any authority to exercise discretion to

^ forbid the ejection of tenants either after expiration of the tenancy by

-^. notice or for non-payment of rent is unknown in the United States."

^ Our common law gives the landlord certain rights, and these the courts

nmst enforce regardless of the circumstances of the case. A control over

^ the right to occupy or eject from premises is as necessary as our home-

stead laws and our provisions exempting certain property from attachment and execu-

tion. Both are based on the theory that at a certain point the interest of the state

supervenes and rises superior to the rights of the creditor.

The vast majority of the poorer people living in cities possess their homes with-

out written leases, so that in law they are merely tenants at will. They are liable to

eviction on summary notice whether they have paid their rent or not. Homes are of

social as well as individual importance, but millions of homes are at the mercy of a

law which has altered but little from feudal days when a tenant at will was only one

grade better than a trespasser. Admittedly an economic problem is involved. Land-

lords are entitled to their just dues, but a more even balancing of rights and inter-

ests is desirable and this may best be secured by entrusting to the courts a discre-

tionary control over ejectments. In England, if the judge finds the landlord entitled

to use and occupancy, he has power, after considering the circumstances, to make an

order for "possession in a week" or even "in six weeks." This discretionary power is

vested in the court by statute.^

The final power which every small claims court should in unmistakable language

be given is the authority to endeavor to conciliate the parties and to assist them in

. reaching a satisfactory solution or adjustment by agreement. This

matter of conciliation has such great possibilities and is so little

understood that it deserves a careful presentation and consideration which is at-

tempted in the next chapter.

' The English system is fully presented in Rosenbaum: Studies in English Civil Procedure, 2 The County Courts,

47-51. Cf. Parry: The Law and the Poor, pages 120-124.

' Since this was written, a very important beginning has been made. As to cases in which soldiers and sailors and
their dependents are involved, this power has now virtually been given to every court in the United States by
the Soldiers' and Sailors' Civil Relief Act. Public Act No. 103 of the 65th Congress, § 300. For a commentary see

12 Illinois L. Rev. (February, 1918) 449, 469.

' Rosenbaum: op. cit., pages 46, 47.



Chapter IX

CONCILIATION

It is the duty of a good judge to remove causes of litigation. . .

.

(1628.) 2 Institutes, 306.i

The conciliation system marks a new epoch in the administration

of justice in this State. . . . (1917.) Statement of the Justices of the

New York Municipal Court.

-

THE idea of conciliation is not new, but it is to-day so little understood that

attempts to employ it as a method of settling litigation are very generally viewed

by the bench and bar with suspicion and distrust, if not hostility. It therefore be-

comes necessary to state what conciliation means and to explain that in its true form

it is neither revolutionary nor destructive of cherished institutions.

§1
By reason of the fact that the Cleveland small claims court was given the name of

"conciliation court" there is a mistaken idea abroad that conciliation is a particular

. . court or that it pertains only to small matters.* Conciliation is a method
•^ or principle for settling litigation, and as such can be used in every court

and is applicable to all civil cases, and to certain types of criminal cases.

Conciliation is the process used by two lawyers who succeed in adjusting a dispute

between their clients. The duty to conciliate in proper cases is enjoined by the Canons

of Ethics.* Judicial conciliation means nothing more than giving to the court power

to follow the advice of Abraham Lincoln, which has been deemed proper enough to

be used as a preface to the American Bar Association Canons of Ethics:^

"Discourage litigation. Persuade your neighbors to compromise whenever you
can. Point out to them how the nominal winner is often the real loser— in fees,

expenses, and waste of time. As a peacemaker the lawyer has a superior oppor-

tunity of being a good man."

There is no set form for judicial conciliation. It is an entirely voluntary affair, an

informal proceeding by which the two disputants are enabled to discuss the issue

before a trained and impartial third person having the dignity of judicial office, who

explains to them the rules of law applicable, informs them of the uncertainties and

expense of litigation, tries to arouse their friendly feelings and suppress their fight-

ing instincts, and if an adjustment agreeable to the parties is reached, draws up a

' The same maxim, in a more extended version, is contained in 4 Coke, 15 b; 5 Coke, 31 a; Bart. Max. 191.

^ When the new conciliation rules of the Municipal Court of the City of New York were promulgated, a statement,
prepared by Justice Spiegelberg, was issued to the press. See page 1.

' Cf. American Judicature Society, Bulletin VIII, pages 28, 29; 2 Journal of the American Judicature Society, No. 1-,

p. 3.

* See Canon 8, 33 Am. Bar Ass'n R. (1908) 578; see also Sharswood : Legal Ethicx C5th ed. 1884), page 109.

"33 A. B. A. R. 674.
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proper agreement, has it executed, and gives it the sanction of a judgment. All of

this is done without prejudice to the parties if adjustment fails and a trial is ren-

dered necessary.^

In the reform wave of 1846 to 1852, which accomplished certain improvements in

the administration of justice, provisions respecting conciliation were inserted in six

of the new constitutions which were adopted during that period."- The New
'^ 1 ork provision read

:

"Tribunals of conciliation may be established, with such powers and duties as

may be prescribed by law, but such tribunals shall have no power to render

judgment to be obligatory on the parties, except they voluntarily submit their

matters in difference and agree to abide the judgment, or assent thereto, in the

presence of such tribunal, in such cases as shall be prescribed by law."

A bill to carry this clause into effect was prepared, but failed of passage. The
constitutional provision became a dead letter and was eliminated in 1894.^ In the

other jurisdictions the plan met with like failure, for the time was not ripe. Mean-

while conciliation as a means of settling collective disputes was slowly coming to the

fore in nearly all European countries and in America, and so clearly demonstrated its

superiority over the litigious method of injunction, suits for damages, and the like

that to-day, in the event of a strike or lockout, the first thought of the parties and

of the general public is of the possibility of employing conciliation.*

Inasmuch as the use of conciliation by American courts to settle individual dis-

putes is of extremely recent origin, it is necessary to examine briefly the plan of con-

ciliation as employed in Europe in order to gain some concrete idea of what it is and

how far it is successful.

§3
In Norway and Denmark courts of conciliation have existed since 1795.^ The court

has jurisdiction of every civil proceeding, and before any lawsuit can be instituted

^ .7. ,. the dispute must be submitted to the local conciliation commission,
Loncmation ^ • •, , n

,

, tt i

. „ which consists of two members. Unless a suitor can present a certincate

that this condition precedent of an attempt at judicial conciliation has

been complied with, the law courts will refuse to hear the case. The costs are seventy-

' Charles A. Boston gives substantially the same definition in 73 Ann. Am. Ac. Pol. & Soc. Science, 112.

' New York Const, of 1846, Art. VI, § 23; Ohio Const, of 1851, Art. IV, § 19; Indiana Const, of 1851, Art.VII, § 19; Mich
igan Const, of 1860, Art. VI, § 23; Wisconsin Const, of 1848, Art. VII, § 16 ; California Const, of 1849. Art. VI, § 13.

' See New York Const.of 1894, Art. VI; 73 Ann. Am, Ac. Pol. & Soc. Science, 111.

* The use of conciliation in the United States, Canada, Great Britain, and in Europe is fully set forth in United
States Bureau of Labor Bulletin No. 98 (1912). The serviceability of the method in the United States is well known.
For the English experience see pages 123, 137.

" 2 Journal of the American Judicature Society, No. 1 (June, 1918), pp. 6, 9.
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five cents, the hearings are in secret in order that no disclosures may prejudice sub-

sequent litigation, and lawyers are rigidly excluded. Proceedings are most informal,

the disputants tell their own stories, and the conciliation commissioners endeavor to

guide them to a fair adjustment.

As conciliation has no validity except what it obtains from the voluntary consent of

the litigants themselves, it would be wholly worthless unless it worked. But it appears

that in Norway 75 per cent and in Denmark 90 per cent of all litigation is peaceably

adjusted through judicial conciliation.^ Precise figures for the Norwegian courts in

1888 are known. The total number of civil cases brought was 103,969, of which 2300

were dismissed by the Conciliation Commissioners. Of the remaining 101,669 con-

ciliation produced adjustments agreeable to the litigants in 81,015 cases, and in addi-

tion 7886 were submitted to the Conciliation Court by the parties for decision.

Thus only 12,768 cases went to the regular courts for formal litigation, this informal

preliminary tribunal of conciliation having disposed of 87 per cent of all matters to

the satisfaction of both parties. That the method of conciliation works no injustice

is well attested by the fact that throughout a period of over a century during which

constitutions have been liberalized and systems of law recast, the courts of concilia-

tion have not only been left intact, but have steadily been strengthened and per-

fected.^

In the industrial courts of France, Switzerland, and Germany which have juris-

diction over disputes between employers and employees, conciliation plays a leading

part. These courts, whose history began in France in 1806,^ had no counterpart in

American judicial institutions, with the exception of an isolated attempt made in

Pennsylvania in 1883, which immediately failed,* until the creation of the small

claims courts. The essential features of the system are the same as those already

described. These courts accomplish their great volume of work by conciliation and

not by trial and judgment.^ Conciliation is frankly their primary object.^ The statis-

tics again show that conciliation fits in with human nature and that, when rightly

conducted, it is very successful.
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§4
The legal aid societies have always recognized the possibilities of conciliation and

have steadily employed it.^ In the words of the greatest figure in all legal aid work:-

Conciliation "ITie Legal Aid Society brings antagonists together, inculcates

/ fh/' f^nited
the spirit of compromise and adjustment, under authority of the

searching legal mind, expert in resource, linked with reserve com-
Citates pulsory powers ; yet in the persuasive and kindly attitude ofa lover

of humanity unselfishly seeking to render unto every one his own."

Judicial conciliation in the United States begins its history with the establish-

ment of the Cleveland small claims court in 1913. The rules merely say that thejudge

shall endeavor to effect an amicable adjustment,^ and leave the rast to his tact, dis-

cretion, and patience. In 1914 judgments were rendered in 1879 cases and 794 were

settled by the parties;* in 1915 the judgments were 2754 and the settlements 634.^

In this court, if conciliation fails, the court may proceed to hear the case and render

judgment forthwith.^

In 1917 a small claims branch was added to the Minneapolis Municipal Court

and the right to attempt conciliation conferred on the court.^ It is provided that a

person may bring a matter before the conciliation judge either by going directly to

the judge or by filing a claim with the clerk. The defendant may be summoned

orally, or by telephone, or by mail, or by the usual summons. There are no costs and

no attorneys. At the hearing, if a settlement is reached, it becomes a judgment when

countersigned by the judge. If conciliation fails, the court must dismiss the case if

the claim or counter-claim exceeds fifty doUars ; otherwise it may proceed to a hear-

ing at once and render judgment.^

In these courts it is difficult, if not impossible, to determine where their function

as a conciliation tribunal ends and their work as a small claims court begins. Fortu-

nately it is not necessary. In the field of small claims the two merge and become

indistinguishable because both are based on precisely the same informal procedure.

In April, 1917, the justices of the Municipal Court of the City of New York,

acting under authority of the new municipal court act,^ promulgated a series of rules

* McCook: The Judicial Aspect of the Works of the Legal Aid Society, 5 N. Y. Legal Aid Review, No. 3, p. IT;

6 Ibid., No. 1, p. 3; 3 Cleveland L. A. R. 7 ; Proceedings of Third Conference of Legal Aid Societies, page 26; Ibid.,

Fourth Conference, page 128.

* Arthur v. Briesen, long president of the New York Legal Aid Society. This quotation is taken from the program
of a concert given on May 2, 1908, for the Society's benefit.

' Conciliation Branch, Rule 3.

* 3 Cleveland Municipal Court R. 56. ° 4 Ibid. 43.

® Conciliation Branch, Rule 4.

' Minnesota Session Laics 0/1917, c. 263.

* This court is discussed by Dean Vance of the University of Minnesota Law School in 1 Minnesota L. Rev. No. 2

(February, 1917), p. 107.

* Lauer: Municipal Court Code in the City of Neio York (1916); see Section 6, subdivision 6, and Section 8, subdivi-

sion 6, of the Code. See also Justice Lauer's article in 1 Journal of the American Judicature Society, No. 5 (Febru-

ary, 1918), p. 153.
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establishing and regulating conciliation.^ The important points in these rules are

that attorneys shall play a part in the proceedings only in the court's discretion,

there are no costs, service is by mail, and the court cannot render a judgment in any

case. This last is overcautious; if the disputants have come to an agreement under

circumstances which preclude coercion and overreaching, there is no reason why it

should not be made a judgment and thereby given legal validity. The framers of the

rules doubtless feared that any compulsion would jeopardize the plan. Compulsion

exercised to force a settlement is, of course, not conciliation at all, but unless an

agreement can be enforced, the door is left open for fraud by refusal to abide by the

adjustment, so that the proceeding merely results in loss of time and disappoint-

ment. This detail should not be adopted elsewhere. It will do little mischief in New
York because a parallel system of rules for arbitration was concurrently provided

by the justices, under which a binding award may be secured.^ The distinguishing

feature of the New York conciliation rules is that no monetary limit is fixed. There-

fore any claim under one thousand dollars, the maximum jurisdiction of the Munici-

pal Court, may be submitted for conciliation. This should provide experience from

which the conciliation plan may be further developed as a method of settling large

as well as small causes.

In fields other than small claims there have been slight experiments with concili-

ation, but all informal in nature and without any clear legal sanction. In matters

of divorce and domestic difficulties there are great possibilities for conciliation^

with a view to reconciliation, and progress in this direction is quietly being made in

the domestic relations courts of Philadelphia, Cincinnati, Cleveland, Kansas City,

and elsewhere.* Industrial Accident Commissions have begun to employ it as a pre-

liminary to a formal hearing. In Massachusetts, for example, in many cases the par-

ties request a "conference"—a thing not to be found in the statute— at which they

appear before a single member of the Industrial Accident Board, talk the matter over

informally, have the benefit of his observation, and often come to an amicable under-

standing which is then validated as a binding agreement.^

Judge Levine, who was largely responsible for the development of conciliation in

the Cleveland Municipal Court, has carried his faith in its efficacy to the Common
Pleas Court, of which he is now a judge, and has used it more widely than any one

else. Several notable triumphs stand to his credit. In a suit for repairs to a large

"butterfly valve" with a defence of non-compliance with specifications, the type of

case which bristles with the most technical engineering points, the parties arrived

' These rules are printed in New York Law Journal for April 26, 1917. and in 1 Journal of the American Judicature

Society, No. 2, p. 13.

' This is discussed in the next chapter, page 71.

' The National Desertion Bureau of New York has had great success with conciliation. See Family Desertion,

Report of the Committee on Desertion (1912), page 16. For further conciliation in general see Parry : The Law and
the Poor, pages 127, 187, 298.

* This particular development is considered more in detail in Chapter XI, Domestic Relations Courts, § 4, page 80.

* This is later mentioned in Chapter XH, Administrative Tribunals, page 88.
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armed with their lawyers, models, and experts. A trial in usual course would have

consumed about ten days, and each side was paying about two hundred dollars a day

in expenses. At the close of the first day's trial, the Judge called the parties into his

room, reduced the issue, as he saw it, to its simplest terms, and asked if they were

unable to come to any agreement. They asked for time, and returned the next morn-

ing having come to an agreement, and prepared to continue instead of break off* their

business relations. The model of the valve was given to the Judge as an expression

of appreciation.

In a delicate case of slander where honor, not damages, wa.s the issue, where one

might expect conciliation to fail, the Judge, after conference with the plantiff" and

defendant, discovered that at bottom the difficulty was a misunderstanding. His sug-

gestion that the defendant state in writing that he had never believed the plaintiff"

dishonest and that the plaintiff" dismiss her case met with cordial approval by the

parties and was done. The following statement to the jury is almost unparalleled in

legal annals:^

"Gentlemen of the Jury, in your absence I have conferred with both sides to this

lawsuit. After hearing the evidence so far given, and after speaking to both sides,

I felt it was the duty of the Court, in view of its conviction, to be of some sub-

stantial assistance to both sides, if possible. I was convinced that I was dealing

with good people, who had a serious misunderstanding. I saw the futile loss, part

of which you have heard; I saw the burden which each side would have to bear,

by way of waste of time and court expenses, and after speaking to both plaintiff"

and defendant, I was convinced that neither bore any real feelings towards the

other, but that it was purely a case of an unfortunate, serious misunderstanding.

"The defendant in this case signed the following statement . . .

"It has been agreed between the parties to call this legal strife to an end. . . .

I hope that the end of this lawsuit upon which you both agree by common con-

sent, will be the end of all controversy or feeling between you, for you have no

cause to feel anything but the deepest friendship for one another.

" Gentlemen of the Jury, I hope this meets with your approval. {Applause by

the Jury.y^

The traditionally trained judge or lawyer unconsciously feels a certain distrust and

aversion for such a proceeding. This is an illustration of the tendency to make law a

thing apart, an end unto itself, forgetting that only as it squares with life and aids

human beings has it any reason for existence. It is difficult to see how exception can

properly be taken to a proceeding which has satisfied the litigants, saved them un-

necessary expense, saved the state nearly a thousand dollars, enabled other cases to

be reached sooner, and tended to heal rather than inflame a misunderstanding be-

tween honest people. Justice has various definitions, but this i-uns counter to none.

' From the stenographic record in Payne v. Henry, No. 145,694, Cuyahog:a County, Court of Common Pleas.
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§
5

The significance of judicial conciliation for this study is that, of its very nature, it is

a prompt proceeding, calling for minimum or no court costs,^and involving no expense

, „. . „ to the parties, not even for attorneys' fees. The attorney is eliminated

°, '^ because conciliation depends for its effect on bringing the parties to-

.,: . gether, on smoothing out irrelevancies by confrontation, and then pro-

ceeding to a direct, business-like, personal adjustment of the real issue.

It is the almost universal experience that conciliation is best worked without lawyers.^

It results that as conciliation automatically obviates the three difficulties in the

traditional administration of justice, it is capable of reducing denial of justice to the

poor exactly in proportion as it makes headway in being used by the courts. When
a poor person is able to go before a judge, have the defendant summoned at once or in

a few days, obtain an informal hearing out of which an amicable adjustment becomes

possible, and have a judgment rendered thereon, he has indeed partaken of free and

equal justice.

§6
The most perplexing problem raised by conciliation is whether the court which

attempts conciliation should have authority, if it fails, to proceed to a hearing and

„ judgment. In New York the court cannot, in Cleveland it can, and in

„ ... ,. Minneapolis it depends on the amount involved. In Norway the iude-e

can render a judgment only if both parties have consented; in the in-

dustrial courts the hearing for judgment is before a larger body, but of which the

conciliation officials are members.

There is a fear that if the same judge exercises both functions, it may result in

forced compromises. When the case is one which is to be tried according to strict rules

of evidence there may be a danger in permitting a judge to hear the stories with the

fullness in which they are told at the conciliation stage. Yet this is no more than a

judge, sitting without a jury, does every day. He passes on the admissibility of evidence

which he actually hears and then determines his finding according to a state of facts

from which such evidence in law is excluded. In small claims, where the trial itself is

under informal procedure, it is difficult to see why the judge should not be empowered

to pass judgment. It may be said that a judge would be biased or piqued by the re-

fusal of one party to accept his suggestion, but if judges were not able to rise above

such personal considerations, they would equally take offence at every exception and

a thousand things that occur in any hard fought trial. If two hearings by two tri-

' The industrial courts in Europe have most successfully eliminated delay and expense. United States Labor Bulle-
tin No. 98, p. 281.

- It has already been noted that they are excluded in Norway, Denmark, and Minnearwlis: that in fact they sel-

dom appear in Cleveland ; that in New York their appearance is only by permission. In the European industrial courts
they rarely appear. United States Bureau of Labor Bulletin No. 98, pp.278, 320. See also, American Judicature Soci-

ety, Bulletin VI, page 60.
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bunals are to be requii'ed, much delay and waste of judicial time will be caused. The

answer can only be worked out empirically. It will be safer to attempt it first in the

simpler matters and then gradually to experiment with extensions. The line of cleav-

age between the two functions which cannot safely be departed from is that as con-

ciliator thejudge may suggest any solution likely to be acceptable to the parties, but

as judge he must abide by the rules of substantive law.

How far conciliation may be counted on as a solution for the existing denial of

justice is doubtful. As with the small claims coui'ts, there is evidence of its general

popularity.^ The proposed New York Code planned to make provision for it.^ The

American Judicature Society in its draft for a model State-Wide Judicature Act in-

cludes a system of conciliation by local magistrates.^ The New York State Bar Asso-

ciation in 1916 adopted resolutions calling for the appointment of a Commissioner

in Conciliation.^ A bill has been introduced in Wisconsin providing for the establish-

ment of conciliation branches in the Civil Court of Milwaukee County.^

Despite these promises of development, it is well not to put too much reliance on

conciliation as of great immediate value in securing more adequately the rights of

the poor. Conciliation is compounded of common sense and psychology. The Ameri-

can people may take slowly to the idea. Judges are likely to be distrustful of the plan

and of their ability to carry it through. It is a delicate adjustment, depending much

on custom, drawing a large part of its moral suasion from a public opinion that parties

ought to try to conciliate, and calling for judges experienced in its use. Such things

can come but slowly.

' See editorials in the Cleveland Press for February 4, 1916, and Duluth Evening Herald for November 18, 1916.

^ 1 Report of the Board of Statutory Consolidation (1915), 9. 25, 228.

* American Judicature Society, Bulletin VII-A, pages 57, 72.

* New York State Bar Ass'n R. for 1916, pages 291, 309; 3 Am. Bar Ass'n Journal, No. 1, p. 35. See also 1 Journal of the
American Judicature Society. No. 5 (February, 1918). p. 157.

* 1 Journal of the American Judicature Society, No. 1, p. 25.



Chapter X
ARBITRATION

It would be better for the people if more of their controversies

should be settled by arbitration, and justice would be quite as likely

to be done as when administered by the more formal methods of

Utigation in the courts. Curtis v. Gokay, 68 N. Y. 300, 305.

ARBITRATION, as a method of settling disputes, is more generally and better

L known than conciliation. It stands midway between conciliation and court lit-

igation. Like the former, it is a method that can be used only by consent, and so

differs from judicial procedure which rests on compulsion. But once the agreement

is made, and the arbitration tribunal has entered its award, the enforceability of the

decision rests not on consent as in conciliation, but on the compulsion of legal pro-

cess by judgment and execution.

In its details, arbitration has meant different things at different times, so that its

present form, and what is more important, the significance of its present tendency

in relation to our problem of the administration of justice, may more easily be

described after a brief preliminary review.

§
1

Arbitration is an ancient practice at common law,^ but it has had a checkered de-

velopment. In earlier times the courts, having few cases and being jealous of their

prerogatives, viewed it askance and accorded it little support;^ later,

1 lie tiise oj
leaving crowded dockets and being overworked, the courts set the seal

Arbitration ^^ their emphatic approval upon it. Again, arbitration has at times

been in vogue and has then relapsed into disuse. It was frequently employed in an

organized way by New York merchants as early as 1768,^ and in Boston in 1819 a

plea was made for its more extended development.* It underwent a process of statutory

development, following the course in England,^ but during the last quarter of the

nineteenth century it existed as an unused appendage to the legal machinery for

disposing of controversies.

Arbitration as provided for by statute® in effect permits disputants to create a

tribunal of their own either by agreeing on the persons to arbitrate or by agreeing

to use the arbitration machinery of some private organization, as a chamber of com-

' 6 Corpus Juris, 16.

- 1 Journal of the American Judicature Society, No. 2, p. 16.

' Commercial Arbitration, Report of the Special Covimittee on Arbitration of the New York Chamber of Commerce
(1911), page 5.

* Honestus: Observations on the Pernicious Practice of the Law (1819), page 8.

^ For a history of the English statutory development see American Judicature Society, Bulletin XII, page 12.

* Typical statutes are those of New York, Code of Civil Procedure, chap. 17, tit. Vlll, §§ 2366-2386.
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merce. This agreement is generally called a "submission," and if it contains a pro-

vision to that effect, the law permits the award to be entered as a court judgment and

enforced in like manner. The great defect in the American statutes is that either

party may, after the submission and any time before the final award, revoke his agree-

ment and thereby annul all the proceedings.^

The arbitration proceeding is obviously one not conducted according to the legal

rules of procedure and evidence. So long as the arbitrators give the disputants a fair

chance to present their full case, they can conduct the hearings as they like and ac-

cept such evidence as seems to them helpful. More important, statutory arbitration

need not at all be a determination of right and wrong according to rules of substan-

tive law. An award may be revoked for fraud, corruption, or serious and prejudicial

misconduct, just as the decisions of a court may be set aside on like grounds, but

there is no authority for revoking a finding because it fails to accord with rules of

law. In its Handbookfor Arbitrators the New York Chamber of Commerce says:^

"If any law points are involved, they should disregard pure technicalities and

go to the merits. If they believe that the legal proposition is based upon sound

sense and the experience of mankind generally, they should follow it."

Arbitration has been coming more and more generally into use through the in-

sistence of merchants acting through their trade groups or chambers of commerce.

Under the energetic guidance of Charles L. Bernheimer a splendid organization has,

since 1911, been built up under authority of the Chamber of Commerce of the State

of New York,^ which has been followed elsewhere, notably by the Chicago Association

of Credit Men.* This revival has been forced by three considerations,— first, a desire

for a decision by an expert having personal knowledge of trade conditions and cus-

toms, a thing which the courts have never been able to afford;^ second, a hope of

supplanting the enmity provoking litigious method with an amicable procedurewhich

would not interrupt business relationships ; and thirdly and chiefly, a determination

to escape from the intolerable delays of the regular administration of justice.^

While business men have desired expert decisions, a more liberal attitude toward

trade customs, and have preferred a prompt decision according to conscience, the

arbitrium boni viri of the Roman law,'' to a delayed judgment according to law, the

rise and expansion of these organized but extra-legal arbitration tribunals does not

at all reflect a dissatisfaction with a justice ascertained and administered according

' This has been remedied in England. American Judicature Society, Bulletin XII, page 19.

- Commercial Arbitraiion, Report of the Special Committee on Arbitration of the New York Chamber of Commerce
(1911), page 52.

" See Annual Reports of the Committee on Arbitration of the New York Chamber of Commerce, 1911-16; also

3 Am. Bar Ass'n Journal, No. 1, p. 28.

* American Judicature Society, Bulletin XII, pages 3, 63.

'' Warren : History of the American Bar, page 148 ; American Judicature Society, Bulletin XII, pages 4, 52.

^ Taft: Administration of Justice, 72 Central L. Journal, 193: Business Arbitration, 99 Outlook (1911). 104 ; Werner:
Voluntary Tribunals, Missouri Bar Ass'n Proceedings for 1914, pages 145, 160 ; Commercial Arbitration, Report of

the Special Committee on Arbitration of the Neir York Chamber of Commerce (1911), page 3.

' Cf. 73 Ann. Am. Ac. Pol. & Soc. Science, 136.
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to i-ules of substantive law.^ This fact is of the highest importance, for it lays the

solid foundation for judicial arbitration. Indeed, the chief difficulty with extra-legal

arbitration has been the inability to combine with technical knowledge and prompt,

infomial proceedings the desire to have the controversy determined according to sub-

stantive law which calls for trained judges.^

Commercial arbitration has not solved expense^ because it has not tried to. Costs

and fees have not been prohibitive to business men. It has, however, served to elim-

inate delay, it has greatly reinforced the idea of conciliation, of which the New York

Chamber of Commerce Arbitration Committee says,* "Perhaps the most important

work of your Committee has been in the way of conciliation," and it has, through its

informal procedure, occasionally been of direct assistance to poor persons.^ For us,

its great significance is that it has revived the idea, and delivered a body blow to that

legal Cerberus of pleading, procedure, and evidence by proving that justice can be as

faithfully, more satisfactorily to the parties, and more quickly administered, even as

to claims as large as one hundred and fifty thousand dollars, through an informal

tribunal which has found no necessity for technical pleadings, or for a predetermined

detailed procedure, or for excluding the kind of logical evidence which all the world,

except the courts, uses in making its decisions.

Through several other channels the arbitration idea has steadily been coming to the

fore.^ In the legal aid societies the principle of arbitration in conjunction with con-

ciliation is daily employed.^ In the workmen's compensation acts, in order to empha-

size the informality of the hearings of disputed claims, such proceedings are given the

name of arbitration instead of trial. The 1910 Protocol in the New York cloak, suit,

and skirt industry provided a machinery whereby individual disputes of all sorts

between employers and employees, including claims for wages, might be conciliated

and arbitrated, and this proved one of the most successful features of the truce.'*

' This point is very strongly made by William L. Ransom, former Justice of the City Court of New York and Chief
Counsel of the New York State Public Service Commission for the First District, in an article entitled " The Lay-
man's Demand for Improved Judicial Machinery," printed in 73 Ann. Am. Ac. Pol. & Soc. Science, 132, particularly

pages 148, 149.

^ Cf. American Judicature Society, Bulletin XII, page 3.

^ The expense of an arbitration hearing under the New York Chamber of Commerce is about sixty dollars.

* New York Chamber of Commerce Committee on Arbitration, Report for 1914, page 3.

" A woman in Maine bought by mail order a corset cover for sixty-eight cents which she claimed was defective.

The Chamber of Commerce adjusted the dispute with the mail order house.

* See 3 Am. Bar Ass'n Journal, No. 1, pp. 36, 4^51.

'4 Buffalo L. A. R. 5; 5 Chicago L. A. R. 22; Report of Jewish Charities of Chicago for 1916, page 70; 4 Cleveland
L. A.R. 7, 8 ; 6 Cincinnati L. A. R. 3; 21 Whittier House (Jersey City) R. 25; 22 Jersey City L. A. R. 17; Louisville Asso-

dated Charities Report for 1914, page 19; Cffice of the Public Defender (Los Angeles), page 3; Place of the Public De-

fender in the Adviinistration of Justice, pages 25, 26; 10 Newark L. A. R. 5; Nashville Commercial Club Tattler

for July, 1916, pages 28. 30: 2 Philadelphia L. A.R. 3: 3 Ibid. 4; e Ibid. 5; 1 Pittsburgh L. A. R. 4; 4 Ibid. 9: 30 N. Y.

L. A. R. 51; 32 Ibid. 29; 10 N. Y. Educational Alliance R. 31 ; 7 N. Y. L. A. R., No. 3, p. 23; Ibid., No. 4, p. 26; 11 Ibid.,

No. 2, p. 3; Ibid., No. 3, p. 14 ; 15 Ibid., No. 3, p. 7 ; 1 Milwaukee L. A. R. 9 ; Report of First Conference of Legal
Aid Societies, pages 8, 13 ; Ibid., Fourth Conference, page 8 ; Proceedings of Virginia Conference of Charities and
Correction in 1916, pa','e 80 ; Report of the Attorney of the St. Louis Legal Aid Bureau to the Mayor, page 3. In Ger-
many several of the legal aid offices are empowered to act as official arbitrators. Reichs-Arbeitsblatt for July 27,

1911, page 526.

' United States Bureau of Labor Bulletin No. 98, pp. 203, 230, 247, 248; Brandeis: Business a Profession (1914),

page xxxviii.
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An interesting manifestation of arbitration is to be found in New York's East Side,

where the newly arrived immigrants, having learned by experience that if both parties

to a lawsuit in a Russian court were Jews both would lose, have been in the habit of

submitting all controversies to the Rabbi for his arbitration. The plan was entirely

successful until it was attempted in the same informal manner to obtain divorces.^

S 2

" ITiere is a growing disposition on the part of our organized city courts to assist

in this movement"'"' ^ toward arbitration. There are signs that the courts are profit-

j i- •

J
ing from the object lesson and are preparing to do their share. In the

. ,.^ ^. Cleveland and Cincinnati Municipal Courts provision is made bv inile

for arbitration.^ The Municipal Court of Chicago has established an

Arbitration Branch as an auxiliary to commercial arbitration.*

In April, 1917, the Justices of the Municipal Court of the City of New York
issued a series of rules by which it is now possible for parties, by agreement, to submit

a dispute to an agreed arbitrator who may be the judge of the court.^ Under these

rules there are no costs or fees of any kind, the only pleadings are a brief recital of

the nature of the controversy, rules of evidence do not apply, the parties may not

withdraw after the first hearing, and an award becomes a judgment two days after

filing. No statistics of work are yet available, but it is estimated that under these

rules, together with the conciliation rules, half a million controversies will annually

be settled.® As the Justices say in their statement accompanying the rules, "an
opportunity is now given to have controversies settled impartially, quickly, and

without expense."

A judicial arbitration of a small claim is exactly the same as a proceeding in a

small claims court, for the keynote of both is an informal procedure which makes

for despatch, saves expense, and generally renders the attorney unnecessary. And in

both the judgment rendered is in accordance with substantive law. Arbitration, how-

ever, is not limited to small claims, but extends to all claims, irrespective of amount.

§
3

TTie successful extension of judicial arbitration will be one more step toward free-

dom and equality of justice. As to the cases which can come within its sphere, it

' 11 Educational Alliance R. 55 ; 22 N. Y. L. A. R. 11.

* 1 American Judicature Society Journal, No. 2, p. 15.

' Rule 23 of the Cincinnati Municipal Court; Rule 29 of the Cleveland Municipal Court.

* 1 American Judicature Society Journal, No. 2, p. 16; Ibid., No. 6, p. 145.

' These rules are printed in the New York Law Journal for April 26, 1917, and in 1 American Judicature Society
Journal, No. 2, p. 15. See also No. 5, p. 153.

* Report of the Philadelphia Municipal Court for 1916, page 37.

\
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breaks down two of the defects of the traditional administration ofjustice, for where

„ it exists costs are minimized or abolished and delays are absent. The

, ^ fundamental problem of the expense of counsel is solved because in

. ,., ,, most cases it will be unnecessary for parties, in the absence of plead-

ings, technical procedure, and rules of evidence, to retain attorneys.

The clerk tells them how to file the submission, and for the rest they merely appear

and tell their stories.

Arbitration is, of course, always subject to the limitation th-J; it can begin only

by agreement. How far it can go is to-day purely a matter of conjecture. When it

was sought to change the Athenian rule that if a plaintiff claimed a debt of twenty

minae and proved eighteen judgment must be for the defendant, Aristotle replied

that such a proposal would turn a judicial proceeding into a mere arbitration. The
modern world says if that be arbitration, then by all means let us have it. The tem-

per of to-day is to pay scant regard to such theoretical logical perfection if by its

sacrifice a more practical, efficient, and serviceable judicial administration may be

secured.^ While this disposition is calculated to secure for arbitration a definite place

in the machinery for administering justice, the development will not come in a day

or a year. As with conciliation, arbitration offers no immediate guarantee of a more

equal administration of the laws.

In their effect on the problem of denial of justice and in the solution that they

afford, small claims courts, conciliation, and arbitration have much in common. In

^ all three, court costs cease to prohibit, for they have been minimized or

^ abolished. The proceedings, in their very nature, make despatch easy

and delay difficult. In parallel ways they avoid the fundamental difficulty of the

expense of counsel by making the employment of attorneys unnecessary. In all con-

ciliation, in the large proportion of small claims, and generally in matters submitted

to arbitration, after rules of pleadings, procedure, and evidence have been eliminated,

there is nothing left for the lawyer to do.

We now pass to a different type of agency dealing with a different sort of case in

which the solution is not so easily obtained, wherein, even after simplification of pro-

cedure has done its best, a part of the function of the attorney and the need for his

services still remain.

' Cf. 73 Ann. Am. Ac. Pol. & Soc. Science, 19.



Chapter XI

DOMESTIC RELATIONS COURTS
In my judgment the present system of enforcing the payment of alimony

by court proceedings should be supplemented by the power lodged in the

same court to issue a warrant for non-support in proper cases. A technical

contempt proceeding costs a destitute wife more than she is apt to get out

of it if her lawyer receives what his services are worth. Judge Lacey 0/ the

Detroit Court of Domestic Relations.^

§1

OF the four great classes of cases which make up the larger proportion of the

legal difficulties of the poor, the second is domestic troubles. In this unhappy

and perplexing field are included all the difficulties between husband and wife, between

parent and child, illegitimacy, juvenile and contributory delinquency,

, guardianship, custody, and adoption. Here the law, even at its best,

labors under a heavy disadvantage in trying to work out justice because

the controversies are peculiarly intimate in nature and because they are produced by

causes as variable and elusive as human nature itself, further influenced and compli-

cated by everything in our present day civilization from the economic structure of

society to religion. Yet in precisely this field the law is increasingly being urged to put

forth its supreme effiart, its sphere is being widened, new complementary administra-

tive agencies are being added to it,^ because in all these controversies is involved the

security of the home, on which the existing state is founded, and the welfare of chil-

dren, on whom the future state depends. In the main the state must rely on indi-

vidual complaint to discover wrongs in the home, and only through the proceeding

instituted by the individual claimant can the state set in motion its protecting and

guarding machinery. In affairs of such import denial of justice transcends individual

or personal injustice and, like a cancer, eats into the health and moral well-being of

the body politic.

For securing these interests the substantive law makes reasonable provision. There

are to-day a multitude of rights, remedies, and punishments. As between husband

and wife there is divorce, with or without alimony, to be paid in a lump sum or under

a decree for periodic payments; separate maintenance (also called separate support,

judicial separation, or limited divorce), with or without a decree ordering periodic

payments for support; and the criminal proceedings for desertion, abandonment, and

non-support, which do not separate the parties, but either order payments for sup-

port or punish the offender for the crime. In these proceedings, questions of custody

and support of children may or may not be involved. As between parent and child

' 26 American Legal News, No. 9 (1914), p. 13. The word " alimony," in Michigan law, means payments under a sep-

arate support decree.

^ Pound: Limits of Effective Legal Action, 3 Am. Bar Ass'n Journal, No. 1, p. 66.
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there is guardianship, custody, and the criminal proceedings for desertion, abandon-

ment, non-support, and contributory delinquency. Concerning children, there is adop-

tion, truancy, and other juvenile delinquency. As to illegitimacy, some states give

civil remedies, others criminal, and a few none. With all these proceedings the poor,

and the children of the poor, are immediately concerned.

No one court as yet comprises within its jurisdiction all these matters. One disin-

tegrating force is the sharp historical distinction between the civil and the criminal

law. As courts are now organized, each has a slice of this whole jurisdiction. There is

neither unification, nor specialization, nor even uniformity. In Boston divorces are

granted by the Superior Court with an appeal to the full bench of the Supreme Judicial

Court, separation suits are heard in the Probate Court with an appeal to the Superior

Court on the civil side, complaints for non-support are heard in the Municipal Court

with an appeal to the Superior Court on the criminal side, and juvenile matters are

determined in the Juvenile Court with a like appeal. In Cleveland family cases may
come before any one of eighteen judges.^ The confusion that results from such mul-

tiplicity robs the law of much of its possible effectiveness.^ Instances such as the fol-

lowing have happened in Boston. A wife, living apart from her husband because of

his brutality, brings a proceeding in the criminal court of one district to compel the

husband to support herself and the children. The court rules that until the Probate

Court has passed on the question of her right to live apart and substantiated her posi-

tion by giving her a decree legally pei'mitting her to live apart, it cannot order the

husband to support a wife not living with him. The wife then goes to the Probate

Court, proves her case, and gets her decree. Meanwhile she has taken another position

and moved her home, or the husband may have moved. She then brings her complaint

in another district court which has jurisdiction and is told that inasmuch as a pro-

bate decree is outstanding, the criminal court has no jurisdiction and cannot hear the

case.^ Both decisions are honestly made by judges who are interpreting the law as

they understand it ; but the result is disastrous.

It is the consensus of the best opinion that there must be unification of jurisdic-

tion and specialization by judges.* These ends have been accomplished to an extent

by the creation of special courts, or special sessions of courts, to which all cases of a

given type are sent and where the same judge permanently presides. Such are the

' 8 Cleveland L. A. R. 7

' Seventh Report of the Municipal Court of Chicago (1913), page 89.

' See Association of Justices of District, Police, and Municipal Courtsof Massachusetts, Committee on Law and Pro-
cedure, Report No. 7 (1916), page 17.

* American Judicature Society, Bulletin VI, pages 21, 22: Address of Judge Brown of the Municipal Court ofPhila-
delphia before the National Conference of Probation Officers C1917), page 6; Harley: Ultimate Types of Inferior
Courts and Judges, 22 Case and Comment, 6.
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domestic relations courts in Chicago, Cincinnati, New York, Philadelphia, and Bos-

ton. In the development toward unification, the interesting fact, and

/. !^' one which is of great immediate concern to our problem, is that the

'L criminal jurisdiction is absorbing the civil, instead of the civil the

criminal. Although the domestic relations and juvenile courts which

are to be found chiefly on the criminal side of the court are rapidly eliminating the

traditional forbidding aspects of a criminal trial by informality of procedure, by using

the summons instead of the arrest, by having the attending officers in plain clothas,

and by having the parties sit around a table with the judge instead of standing in

cages or behind bars, nevertheless the machinery of the criminal law is nK)re and

more being used.

This is entirely logical because the law has always claimed that the state has a

direct interest in all marital and family questions, and the best way to enforce that

interest in fact is through criminal proceedings to which the state is a party and

over which it can keep a much closer watch. The accretion to criminal jurisdiction

at the expense of civil jurisdiction, however, is less the result of logic and more of

the fact that the domestic relations courts have proved more effective and more capa-

ble than their civil predecessors. Nearly all of these matters were originally civil ; then

followed a series of statutes, culminating in the comprehensive uniform desertion act,

which afforded criminal remedies.^ To care for the large volume of cases brought under

the criminal statutes, the domestic relations courts^ or sessions were established, and

they went at their task so thoroughly and served so efficiently that inevitably a tend-

ency set in to widen their jurisdiction.^ The Philadelphia Domestic Relations Court,

which has jurisdiction over all matters except full and limited divorce, now asks that

divorce jurisdiction be added to it.^ In addition to the criminal proceedings, the Cin-

cinnati Court of Domestic Relations has jurisdiction over divorce, separate support,

and annulment, and it administers the mothers' pension fund law.^ Its jurisdiction

is complete except as to matters of guardianship, adoption, and illegitimacy.

The most complete court was that in Detroit under a law passed unanimously by

both houses of the legislature in 1913, establishing a domestic relations court and

giving to it, in addition to the usual criminal jurisdiction, exclusive control over di-

vorce, separate support, custody of children, illegitimacy, and violations of the com-

pulsory education law. The court was organized September 1, 1913, and was declared

illegal by the Michigan Supreme Court on the ground that the act which created it

' Cf. Association of Justices of the District, Police, and Municipal Courts of Massachusetts, Committee on Law and
Procedure, Report No. 1 (1916), page 6.

^ The term "domestic relations courts" in its widest sense, which is here used, includes the juvenile courts.

^ In 1910 the Pittsburgh Legal Aid Society argued along this line. 2 Pittsburgh L. A. R. 11, 12. See also Family
Desertion, Report of the Committee on Desertion of the National Conference of Jewish Charities (1912), pages 3", 38.

* Report of Philadelphia Municipal Court for 1915, page 6.

' First Annual Report, Court of Common Pleas. Division of Domestic Relations, Hamilton County (1915), page 3.
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was local, instead of general, as required by the constitution.^ Of this broad jurisdic-

tion, Judge Lacey writes :
^

" In conclusion, let me emphasize the tremendous advantages of a court with
combined jurisdiction over all family cases in that it prevents either spouse from
shifting from one court to another and prevents the separation of the family in

its litigation. The court should be able to deal with the family as a unit and
given ample power to effectuate justice. The present system of non-support cases

in one court, abandonment in another, divorce in a third, and children in a fourth
tends to nullify the power of each court for good. . . .

" I believe the most essential and valuable feature of the Domestic Relations
Court of Wayne County was the combination of jurisdiction which it had over
all family cases, which aimed to enable one judge to hear and dispose of every
phase of the whole controversy in a disturbed household."

§ 3

Desertion and refusal to support wives and children were made crimes in order to

protect the state's interest in the family, but this change automatically worked a

o. .n great improvement in the position of the poor before the law because

^r» , • it made available the processes of the criminal law.
oj Uomesttc „, ^ , , i -i • i • • i

r, T ^. ihere are no court costs to prohibit access to the criminal courts.
xC€lCltZ07tS

^ There are no fees for writs, entry, trial, orjudgment. Service of process

is made by police officers without charge to the complainant. Witnesses

are summoned in like manner and their fees for attendance paid out of public funds.

Deserted wives, who formerly have found the path to relief through the civil courts

blocked by the requirement of costs which, by hypothesis, they were in no position

to pay, now are accorded unpriced relief.

Criminal process is summary. The return day is as soon as the accused can be found

and taken into custody. If the defendant is not bailed, the case is tried at once; if he

secures bail, there may be a continuance, but rarely for more than a week, and that

often is granted only on condition that a payment be made to support the wife during

that week. It is only natural that under these circumstances persons should prefer

the criminal remedies.^ The contrast between the two systems, and the denial ofjustice

caused by the delays in the former administration of justice, is strikingly illustrated

by the following case.* A narration of the facts I'enders comment superfluous.

A woman, who had suffered physical abuse from her husband and was not being

supported by him, applied to the Legal Aid Society for relief. The attorney investi-

' 26 American Legal News, No. 9 (1914), p. 5. For the decision see 180 Midi. 329.

^ Ibid., p. 13.

^ Associationof Justices of the District, Police, and Municipal Courts of Massachusetts, Committee on Law and Pro-
cedure, Report No. 7, page 17.

* In the flies of the Boston Legal Aid Society, number 1009: Probate Court for Sutfolk County, number 162,928 ; Domes-
tic Relations Session of the Boston Municipal Court, number 1914 D 161.
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gated the case and filed a petition for separate support in the Probate Court on Octo-

ber 31, 1913, The next day he called for the citation and had it served by a con-

stable at a cost of $1.60. He had affidavit of service made, filed it, and then awaited

the elapse of fourteen davs until return day. On the fourteenth day the respondent

filed an appearance. An agreement for a decree was entered into November 20, 1913.

The attorney then saw a judge and had a time assigned for hearing, a week later, at

which time a decree was entered. The respondent paid nothing. The legal aid attor-

ney then filed a petition for contempt proceedings, secured the citation the follow-

ing day, had it served, made affidavit of service and filed it, and again awaited the

elapse of fourteen days till return day. Again the respondent filed an appearance.

Notice was then sent to the respondent's attorney, a judge was seen, and the case

assigned for hearing on March 30, 1914. On that day the case fortunately wa.s reached,

—had it not been, it would have been dropped from the list and the notice, assign-

ment, and hearing would all have had to be gone through again,—but the respond-

ent did not appear and was defaulted. A capias authorizing his arrest was issued. This

was delivered to a sheriff, who arrested the husband after four o'clock when court

had adjourned, so that he was taken to jail to be kept overnight at the wife's expense.

Tlie next morning the sheriff brought him before the court, the case was heard, and

the judge released the respondent on his agreement to do better. The cost for the

sheriff and the board at jail was $16. During April and May the husband still paid

nothing.

On June 2, 1914, the wife again appealed to the Legal Aid Society. On the same

morning the attorney had a criminal complaint sworn out, which was at once delivered

to police officers for service. The husband was traced and found at midnight trying

to get out of his room by means of the fire escape. He was put under arrest and brought

into court the next morning. Trial was had at once, the husband was convicted, and

sentenced to three months at hard labor, the state to pay fifty cents a day toward

the wife's support. The civil proceeding took five months, cost $17.60, and resulted

in nothing ; the criminal proceeding required twenty-six hours, cost nothing, and re-

sulted in punishment of the guilty husband and provision for assisting the wife.

Judges of domestic relations courts have been the first to sacrifice their own con-

veniencc for the sake of the persons coming before them, so that hearings might be

prompt and no loss through absence from work be occasioned. In Kansas City the

court opens at 7.30 a.m. and in Los Angeles it begins at 5 p.m. and sits as late as

is necessary. These courts are respectivelv called " The Sunrise Court " and " The

Twilight Court," and they deserve the prominence which their picturesque titles have

given them because of their consideration for the parties who need their assistance

and must earn their living at the same time.

Thus our first two defects in the traditional administration of justice are conspic-

uously absent from the modern domestic relations courts. As to cases within their

jurisdiction, delays and court costs do not operate to defeat justice. These courts,
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likewise, squarely meet the third and greater difficulty of the attorney's expense and

reduce it to a minimum by the double process of eliminating the attorney's function

so far as it is dispensable and, as to the rest, of supplying the attorney or some one

to perform his functions.^ Complaints have been so standardized^ and simplified that

a wife, under the direction or with the assistance of the clerk, can make out the neces-

sarv papers to start proceedings. Under the general practice the complaint is passed

on by the judge before the warrant issues. In this way the clerk and judge decide for

her the questions of jurisdiction, venue, and the items of the complaint which on the

civil side would require an attorney to draw the libel for divorce or the petition for

sepai'ate support. While this plan is generally satisfactory, it is not always so. Errors

in allegations, in material dates, or in jurisdiction are sometimes made because the

court may not have in its possession the facts which an attorney would ascertain be-

fore drawing any petition. In some jurisdictions this danger is obviated by having

a preliminary investigation by the probation staff, or by giving the wife the assist-

ance of a deputy district attorney.

After proceedings are begun and the defendant is served with notice or arrested,

the need for the attorney's function manifests itself in three places,—in investigating

and preparing the case for trial, in conducting the trial, and in following up the case

after judgment. This last is a peculiarity of domestic relations cases, but it is perhaps

the most important of all because the decrees or orders for support are generally for

weekly or other periodic payments, so that unless an order is kept track of, and sup-

plemental proceedings are instituted where necessary, thejudgment or order is of very

little value.

The work of preparation for trial is now universally in the hands of the probation

staff, which is an indispensable adjunct of every domestic relations court.^ Thus far

this plan of investigation by officers of the court has proved eminently successful. In

addition to the facts of the dispute, the personal history of both parties is fully inves-

tigated, the cooperation of employers, churches, and charities is secured, and a type-

written report as accurate and as complete as any attorney would expect from his

junior or his investigator is prepared.

At the trial, several plans are in use. In some courts the proceedings are quite

informal, so that the complainant has little difficulty in telling her own story and

in answering the judge's questions. In others, the probation officer acts as a sort of

informal counsel. In yet others, the complaining witness has the benefit of the state's

counsel, either an assistant district attorney, or an assistant city prosecutor. There is

much complaint that these attorneys try the cases in a most perfunctory manner.

^ In New York the Legal Aid Society reports: "The Domestic Relations Court, dealing with support, has gone a long
way toward relieving us of the burden heretofore borne in non-support cases." 41 N. Y. L. A. fl. 17.

' See Association of Justices of District, Police, and Municipal Courts of Massachusetts, Committee on Law and Pro-

cedure, Report No. 7, page 21.

^ For a statement of this sort of probation work see Annua} Report oi Division No. 2 of the Kansas City (Mo.) Muni-
cipal Court (1912-13), page 14: Association of Justices of Di'^trict, Police, and Municipal Courts of Massachusetts,
Committee on Law and Procedure, Report No. 7, page 35. Cf. Wells: The Man in Court, page 269.
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This objection is founded on fact, but it is a matter outside the scope of this report,

its cure being political, not judicial reform. Any system that can be devised is neces-

sarily predicated on the theory that the officers appointed by the state or elected

by the people will perform their work to the best of their ability. Of the three plans,

it is hard to say which is best. The first two, if the defendant has no counsel, secure an

informality, an absence of interruption and technical objection, which greatly facili-

tates the court in dealing with cases of this sort. On the other hand, where the defend-

ant's liberty is at stake, he has a constitutional right to counsel and a right to have his

guilt clearly established in the manner prescribed by law. If he does appear with coun-

sel, and if he raises questions of law or fact with which the probation officer cannot

cope, the wife ought not to be left at a disadvantage. It is imperative that the judge,

and highly desirable that the probation officer, should remain impartial, so that it is

unwise to thrust on them the burden of conducting the wife's case. It would not be im-

possible to work out a combined procedure whereby the matter would be heard infor-

mally if the parties did not appear with counsel, and, if the defendant did appear with

an attorney and the case was one where the wife's interests required similar protection,

the court could order a short suspension or continuance and summon in an attorney

from the district attorney's office or the legal aid society to conduct the prosecution.

In the work of following up orders the procedure in the domestic relations courts

is unexcelled. Under a civil order for support the husband generally pays the alimony

or allowance directly to the wife. It inevitably results that there are frequent dis-

putes as to just what has been paid. The system breeds litigation. And further, as

we have seen, if the husband fails to pay, the wife is obliged to start a new form of

proceeding called " an order to show cause why the respondent should not be adjudged

in contempt of court," which proceeding again involves delavs, costs, and attorney's

fees. These civil supplementary proceedings are a failure. Respondents who are ad-

vised as to how they can delay, and procrastinate, and finally escape altogether, worry

not at all about their technical contempt, but feel a genuine contempt for the court

and its weak proceedings.

On the criminal side, the order requires the husband to pay the weekly sum directly

to the probation officer or to some like officer, as the Public Trustee in Los Angeles.

Thereafter there can be no dispute about payments. If the man fails to pay, a pro-

bation officer checks up the case to see if the failure was occasioned by unemployment

or illness. If it w^as wilful, the supplementary proceedings are summary. In law, the

court order has put the husband on probation, therefore if he violates the terms of

the probation, he must be surrendered to the court. This means that an officer is sent

out to arrest the defaulting probationer and bring him before the court. The hearing

is most summary. When these matters are originally heard the courts quite frequently

make a finding of guilty, impose sentence, then suspend sentence, and put the man
on probation. At the supplemental hearing, therefore, the court merely puts into

effect the original sentence. The only facts in issue are whether the husband has
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failed to pay, and whether the refusal was wilful. All these facts are within the pro-

bation officer's possession. As to all proceedings after judgment in the domestic rela-

tions court the private attorney is obviously unnecessary, being entirely supplanted

by the probation officer. The rights of the wife are perfectly protected.^

The following statistics, showinghowmuch has been collected forwivesand children

through the machinery of the domestic relations courts which operate without any

expense to the parties, affiDrd striking evidence of the great progress made in recent

yeai-s in this particular field of law toward a free and more equal administration of

justice.

Domestic Relations Court
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husband and wife feel a real grievance toward each other where before there may have

been only a temporary discontent. A conciliation proceeding gives the court its only

chance to repair, reunite, and construct.

A conciliation proceeding, as has earlier been pointed out, is simply a method and

one that can be used in any case in any court. It can be employed in divorce as well

as in non-support, in the criminal court as well as in the civil. To the extent that it

is used, it automatically promotes equality before the law because in its nature it is

a summary proceeding requiring no costs, and depending for success more on the

absence than the presence of counsel. Conciliation is used very generally by the do-

mestic relations courts as a sort of preliminary proceeding, particularly in Chicago,^

Philadelphia,^ and Kansas City.^ In Cleveland a special division of the Court of

Common Pleas, where divorce matters are heard, is in contemplation.* Where the

domestic relations courts have been given civil jurisdiction, as in Cincinnati^ and

Detroit,* they have extended the use of conciliation to the civil proceedings of di-

vorce and separate support.

§5
It is readily apparent that the domestic relations courts, as to the large majority

of cases within their jurisdiction, secure freedom and equality of justice to a degree

_, hitherto never attained. There is a margin where, owing to the com-

plexity of the issues or the difficulty of legal points involved, the ser-
"

vices of an attorney will be required, but such cases are the minority.

This type of court is now cleai-ly established, and will undoubtedly in a short time

extend itself into every large city. It almost completely solves the problem of denial

of justice in cases of desertion, abandonment, non-support, and also of illegitimacy,

where such cases are within its jurisdiction.

For the greater part, divorce, separate maintenance, and questions of custody re-

main unaffected. But we have seen the steady drift toward incorporating these matters

within the jurisdiction of the domestic relations courts, and further the tendency

of such courts, wherever they have acquired civil jurisdiction, to apply to the civil

matters the same processes as those originally developed through the summary crimi-

nal remedies. This movement is only at its inception, but signs of its development

are clear. In Detroit the court cai-ried over into divorce cases all the machinery for

investigation by the probation staff.' The Philadelphia court urges legislation to

* Seventh Report, Chicago Municipal Court, page 88.

' Philadelphia Municipal Corirt Report for 1915, pages viii, 9, 159 : Theodore Roosevelt : TTie Brotherly Court of

Philadelphia, Metropolitan Magazine for May, 1917, page 66. As to the success of conciliation, see Philadelphia

Municipal Court Report for 1916, page 65.

* Annual Report, Division No. 2, Municipal Court of Kansas City (1912-13), page 11.

* Proceedings of Fourth Conference of Legal Aid Societies, page 113 ; see also The New Republic for December 2,

1916, page 124.

^ First Annual Report, Hamilton County Court of Common Pleas, Division of Domestic Relations, page 6.

* 25 American Legal News, No. 9, p. 7. ' Ibid., pp. 10. 11.
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permit it " to utilize the probation arm of the Court in divorce proceedings." ^ In

Cincinnati, every divorce case is thoroughly investigated and reported on to the

Court before the parties put in their evidence.^ The report blanks require, in addi-

tion to the facts of the dispute, a complete personal history, including such matters

as church membership, moral chai'acter, temperance, mentality, occupation, a state-

ment as to the character of the home, its sanitation, cleanliness, and order, and de-

tailed figures as to the earnings and joint holdings of the parties. The Detroit Court

proposed to use the summary criminal processes for enforcing the payment of civil

orders in divorce and separation cases.

^

From our particular point of approach this means that delays are being reduced,

and that part of the attorney's work of preparation and of following up court orders

is being done by the administrative arm of the court. How far this may go is prob-

lematical. A complete development is justified in order to give the state an oppor-

tunity to protect its paramount interest. Denial of justice to the individual decreases

in exact proportion as the administrative work done in the state's interest increases.

While the territorial expansion of domestic relations courts will be rapid, the

increase in jurisdiction of each court to include all domestic disputes and all pro-

ceedings relating thereto will probably be slow. There is a gulf, fixed by history and

tradition, between civil and criminal matters that will not easily be bridged. The

individualistic conception in law revolts at the idea of a court deciding a divorce

case on what it knows through its own agents instead of from such evidence as the

parties choose to offer, and this idea will die only as the fact that the state is the

supreme party in interest in all litigation, particularly domestic litigation, gradu-

ally becomes recognized.

' Philadelphia Municipal Court Report for 1915, page 5.

' In 1916 the probation staff made 359 interviews and ordered 14 medical examinations in divorce cases. First

Annual Report, Hamilton County Court ofCommon Pleas, Division of Domestic Relations, page 18.

' See quotation at the head of this chapter.



Chapter XII

ADMINISTRATIVE TRIBUNALS
So far for three generations our political life has been controlled by court

decisions. But no court can alter on review the formal decision of our

mightiest commission. WhUe we cUng to all the extraneous and adventitious

elements of a mediaeval procedure, civilization pours its real judicial prob-

lems into new channels that are almost without a semblance of contentious

procedure. Herbert Harley in A Modern Experiment in Judicial Adminis-
tration.^

IF one were compelled to state the most important experiment in the administra-

tion ofjustice made in the twentieth century, the answer would unhesitatingly be

the attempt to secure justice through administrative tribunals. Such tribunals have

sprung up with amazing rapidity, they have taken over an enormous amount of litiga-

tion formerly handled by the courts, and the law concerning administrative justice is

the most rapidly growing branch of law in our entire jurisprudence.^ Profound as has

been the effect of this great movement, which has extended throughout the United

States,^ on our traditional method of judicial administration, its effect on our partic-

ular problem has been no less significant and important. For one of the chief causes

which swept these tribunals into being on a wave of popular feeling was the general

dissatisfaction with the inequalities of the old law,* not only in its substance but in

its enforcement.

There are two great classes of administrative tribunals,— those which administer

the workmen's compensation acts, generally named Industrial Accident Commissions,

and those supervising and regulating the public service corporations, such as railway,

gas, and electric lighting companies, of which the United States Interstate Commerce

Commission is the most powerful and the chief exponent. Though having much in

common, the two groups are sufficiently distinct to warrant separate consideration.

The Industrial Accident Commissions will be dealt with first.

In discussing the relation between denial of justice and the substantive law we have

earlier seen that the one great charge which could properly be made against the

' An Address before the Louisiana State Bar Association in 1915, reprinted separately. See page 36.

' Report of Dean Pound to the President of Harvard University for 191&-16, at page 1.

^ For example, the workmen's compensation acts began to be adopted in 1911. At the close of 1917 such acts were in

force in thirty-seven states and three territories.

* This dissatisfaction has by no means subsided. The current of affairs still runs into the'new channel. The war le-

gislation which prescribes the allowances and allotments for soldiers and their dependents, awards compensation for

injuries in line of duty, grants insurance to all fightinp: men, and protects their policies of insurance from lapse or
forfeiture is giving rise to hundreds of thousands of claims which will in the near future run into the millions. No
part of this work has been entrusted to the courts. Entire and exclusive authority is vested in what has already
become the world's greatest administrative tribunal—The Bureau of War Risk Insurance.
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equality of the substantive law was its treatment of injured workmen.^ And we have

seen that around this inequality of substance grew up a monstrous in-
"

equality of administration and procedural enforcement which consti-

tutes one of the blackest pages of our legal history.

f That delays were systematically used by defendants and by the lia-
^fjftton Jicts .

J J J

bility insurance companies in particular to defeat or impair rights is

common knowledge. Costs were entirely beyond the reach of the average plaintiff,

for in addition to the usual fees paid to the court, there were always a number of

Mdtnesses to be summoned, and the medical expert, charging his expert fee, was an

essential element in the proof of every case. As the workmen's compensation acts

remedied the substantive defect, by substituting the principle of insurance for that

of liability for fault, so they also dealt rigorously with the procedural defects of ad-

ministratiorL Delays have been greatly lessened; so far as the Industrial Accident

Commissions and the proceedings before them are concerned, unconscionable and

unreasonable delay is entirely absent.^ A member of the California Industrial Acci-

dent Commission has well expressed it:^

" In industrial accident cases more than in any other form of legal controversy

a delay of justice often amounts to a denial of justice. It is therefore incumbent
upon the Commissioners charged with the administration of the act jealously

to guard procedure against falling into the rut of procrastination. It is the pur-

pose of the Commission to decide cases in as short a time and with as little for-

mality as is consistent with correct decision. We do not regard as incompatible

the prompt determination and just disposition of pending causes. Under the

rules of practice and procedure adopted by the Commission the average case is

brought to a final determination in a fraction of the time usually consumed in

the trial of a personal injury case in a court of law."

Costs cease to act as a prohibition. No fees are paid to the commissions for their

services.* Such processes and notices as are required are sent by mail.^ Witnesses must

still be summoned, but fewer are generally required because of the information which

the commission itself secures, and the great expense for expert medical fees is very

largely made unnecessary. The compensation acts provide for the appointment by the

commission of a physician who, acting in an impartial capacity, examines the injured

man and reports to the commission. The charge for his services is borne either by the

insurance company or by the state. In some states it is provided that the report itself

shall be admissible in evidence, so that there is not even the expense of an ordinary

' See ante. Chapter HI, § 2, page 14.

' For typical statutory provisions see Connecticut Public Acts of 1913, c. 138, as amended by Public Acts of 1915,

c. 288, Part B, §§ 24-27 ; Minnesota General Lawsof i9\3, c. 467, § 22 (2), as amended by General Laws of 1915, c. 209,

§ 10. Cf. Report of New York Industrial Commission for 1915, page 124 ; Ibid, for 1916, page 115.

^ Hon. Meyer Lissner: Procedure before the California Industrial Accident Commission, 1 Soutliwestern L.

Ilev. 83.

* Fees are abolished by most compensation acts.

" 1 Southwestern L. Rev. 81 ; Massachusetts Acts of 1911, c. 751, Part U, § 17; Rule No. 4 of the Massachusetts Indus-

trial Accident Board.
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summons and attendance fee.^ Costs on appeal still play their unfortunate part except

under plans like that in Ohio, where in certain cases the commission itself under-

takes the appeal.^

The defect in the traditional method of administering justice, of making as an abso-

lute condition precedent to all litigation the retaining of attorneys at prices which

parties could not afford to pay, reached its most acute form in this field.

/ Several factors combined to create a thoroughly bad situation. It was

about 1880 that the great industrial expansion began, when all the ac-

.

^ cent of business was on production, on "speeding-up'' output, and not

on safety. Employment in many industries became more hazardous than

military service even in time of war. Thousands of injured workmen, to secure the

redress vouchsafed by law, faced long and difficult litigation calling for the expendi-

ture of much money for expenses and lawyer's fees. This same commercial expansion

left its mark on the practice of law. Many of the largest and best offices gave up gen-

eral practice and engaged exclusively in business and corporation law. The charity

work which had always been a part of the older type of office was discarded under the

pressui'e of the new era.^

There was no place to which an injured workman could turn for assistance. To
meet the general demand caused by these changed conditions, the legal aid society

came into existence, but it was only a straw in a hurricane. It had little support, was

hopelessly inadequate to meet the need, and lacked the vision even to do its utmost, for

it actually declined to accept any personal injury cases. In fairness it must be added

that at this time legal aid work had only lukewarm support and a good deal of hostility

from the Bar, so that it feared to take accident cases lest it be accused of competing

with lawyers and have its slender support withdrawn.

As justice was organized and as law practice was conducted, there was no one to

help an injured workman. There was a void in the system. To fill the gap came the

contingent fee. The system of charging fees depending on the success of the litiga-

tion was the necessary result of the conditions which were allowed to exist. Without

doubt it was better than nothing. The man whose leg or arm had been cut off would

prefer to accept half of the amount awarded him by a jury than to receive nothing

through inability to get his day in court. Many honorable lawyers took cases on the

contingent basis, conducted their cases honestly, and charged as small a percentage

of the recovery as they could.

' Massachusetts Acts of 1911, c. 751, Part HI, § 8, as amended by Acts of 1914, c. 708, § 10 and Acts of 1916, c. 72.

- See post, page 89.

^ Rowe: Joseph H. Choate and Right Trainingfor the Bar, 24 Case and Comment (September, 1917), 264, see particu-

larly pages 266, 272 ; 12 N. Y. Legal Aid Review, No. 4, p. 1.
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Nevertheless, the system as a whole has been, and is, the greatest blot on the history

of the American Bar. There is little doubt that if a modern contingent fee agreement

had been offered to any judge a hundred years ago, it would unhesitatingly have been

declared illegal and void. The bar did not sanction it without a struggle,^ and the

courts resorted to fictions before they upheld it.^ Stripped of verbiage, and in actual

practice, the system is one whereby the lawyer gambles on the outcome of litigation.

If he loses his investment in one case, he must recoup out of his winnings in the next.

It is obviously inconsistent with any theory that the lawyer is a minister of justice;

he is an interested party to the litigation because he is betting on its outcome.

However much it might be glossed over, when the acid test was applied this truth

was judicially admitted. Contingent fees have been justified on the ground that only

by them could the poor obtain justice, but when a poor injured workman applied

for permission to sue in forma pauperis the court refused the petition, sajdng, " the

suit is carried on partially for the benefit of the counsel."^

The contingent fee system brought about a thousand abuses of its own. It attracted

undesirable persons to become members of the profession. Because the stakes were

high and the players essentially gamblers it induced the unholy triumvirate of lawyer-

runner-doctor conspiring together to win fraudulent cases. It has degraded expert tes-

timony and served as a cloak for robbery through extortionate fees. Unquestionably

it has done more than anything else to bring the bar into deserved disrepute.* The
late Joseph H. Choate, always an optimist concerning the bar, had this to say of con-

tingent fees:^

"But the chief cause of detraction from our absolute independence and dis-

interestedness as advocates is that fatal and pernicious change, made several

generations ago by statute, by which lawyers and clients are permitted to make
any agreements they please as to compensation— so that contingent fees, con-

tracts for shares, even contracts for half the result of a litigation, are permissible,

and I fear not unknown. How can we wonder, then, if the community implicates

the lawyer who conducts a cause with the morale of the cause and of the client.''

If he has bargained for a share of the result, what answer can we make to such

a criticism ? And how can we blame the community when it suspects that such

practices are frequent or common, and even sanctioned by eminent members of

the profession, if they confound us all in one indistinguishable crowd and refuse

to accord to any of us that strictly professional relation to the cause which the

English barrister enjoys? And how can courts put full faith in the sincerity of

' The question of contingent fees came up when the Canons of Ethics were discussed. See 33 Am. Bar Ass'n R.76
et seq.

- Thus it has been held that while an agreement to pay half of the amount recovered is void, an agreement to pay
a sum equal to half the amount recovered is valid. Wilhite v. Roberts, 4 Dana (Ky.), 172.

' Boyle V. Great Northern Ry. Co., 63 Fed. 539.

'' Storey : Reform of Legal Procedure, page 53 ; Doerfler: Duty of the Lawyer as an Officer of the Court, 24 Green
Bag, 74, 76; 73 Ann. Am. Ac. Pol. & Soc. Science, 112, 167; Thompson: Expert Testimony, 23 Massachusetts Medical
Society Communications, Article XXI ; Burr: Extortionate Fees, 3 Am. Bar Ass'n Journal, No. 1, p. 52.

° From an address on " The English Bar " before the New York St-xte Bar Association in 1907. See Choate : Ainerican
Addresses (1911), page 308.
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our labors as aids to them in the administration of justice, if they have reason

to suspect us of having bargained for a share of the result?"

The denial of justice, caused by this difficulty of the expense of counsel and by the

abuses growing out of it, was so clear in this class of cases that when the compensation

acts were adopted, it was hoped that the lawyer might be eliminated altogether.^ This

failed, as it was bound to fail, because the attorney's function, in all but limited

types of cases, is indispensable to our method of administering justice. But the com-

pensation acts and the industrial accident commissions have worked great changes.

A double process of limiting the need for counsel on the one hand and of supplying

counsel on the other may clearly be seen.-

Restriction of the attorney's function has been accomplished in several ways. In

lieu of writs, summonses, and declarations, there are notices of injury and claims

for compensation whose forms have been simplified and standardized. Iliere are no

details of service of process, for the mails are used. Questions of jurisdiction and

venue have no importance, for one commission acts for the entire state. There are no

pleadings and no interlocutory proceedings worth mention. Trial lists and calendars

are not used ; every case is assigned for hearing at a specific hour on a specific date,

and notice is sent by the commission to all parties. Thus all preliminaries up to the

point of trial, which in common law tort litigation required the services of counsel,

are performed either by the party himself or by a clerk of the commission.

The law itself is infinitely more simple. The whole question of damages, on which

many a lawyer has exercised his utmost ingenuity, is reduced to mathematical pre-

cision, and in a given case the precise award is determined by consulting a table

which a grammar school child could understand. The issue of liability is shifted

from the doubtful and contentious ground of negligence complicated by contributory

negligence, assumption of risk, and the fellow-servant rule, to injuries "arising out

of and in the course of the employment."

Although when a definition is widened it still has limius, so that marginal cases

arise in plenty to cause disputes, under the compensation plan thousands of cases are

so clearly within the law and the damages are so easily computed that settlements

are made automatically and as a matter of routine. These settlements are in the form

of agreements to pay a stated sum each week until disability ceases. They are all

checked by investigators of the industrial accident commission and are not binding

without its approval. Whereas under the former system an injured workman in set-

tling a claim was obliged either to employ counsel to advise him as to his rights and

damages, or else trust himself to the mercies of a usually pitiless and shrewd casualty

company adjuster, and was bound by any release he signed, now thousands of claims

are concluded promptly and accurately, with fairness guaranteed by the commission's

' storey: Reform of Legal Procedure, page 79 ; Parry: 'Flie Law and the Poor, page 298. Cf. Field v. Longden, 1902;

1 K. B. Div. 47, 66.

' Cf. Report of New York Industrial Commission for 1916, pages 116, 118.
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efs detailed report of the accident, filed with the commission as required by law. The
medical evidence is contained in the impartial physician's report. In New Jersey a

compensation aid bureau has been established^ to investigate and certify the facts.

Thus the case is prepared without requiring the employee to engage counsel. In most

cases this preparation is entirely adequate as to the facts.

Legal issues are not so satisfactorily cared for. The investigators are not lawyers,

so that they may fail to appreciate legal difficulties and are incompetent to brief the

law. Until recently this gap has not been serious, for the hearing is essentially one

on fects, the substantive rules were simple, and there were few precedents. A real

difficulty, however, did exist on appeals. An appeal is almost always on a question

of law, and most commissions had no way of securing representation for employees

in the appellate courts except by cooperation with the legal aid societies. In Ohio,

in certain cases, the Commission itself takes the appeal for the employee^ and the

county prosecutor acts as counsel, and in New Jersey it is provided that counsel may
be assigned,^ but in most states when a case passes from the commission to the court,

it becomes subject to the traditional method of administering justice, which pays but

little heed to the inequality between the parties. Commissioners recognize this and

have grappled with it by incorporating in their findings points of law with authori-

ties in support.* As this becomes part of the record it serves as a brief, but at best

it is a precarious way of ensuring the equal administration of law.

The statement that the industrial accident commissions wholly remove the need

for the attorney is not warranted. They are fallible, and they have made errors which

have been corrected through the investigation of counsel for the injured employee.^

There is an inherent limitation which appears in cases which present a sharp conflict

of testimony or raise a complicated question of law, and which call for a delicate

weighing of facts and arguments and decision thereon. Obviously the commission

cannot itself secure the evidence, brief the law, present the facts, and argue the case

with whole-hearted zeal and at the same time decide the case with judicial impartial-

ity. Where the functions are in conflict the judicial must be maintained, and as the

employee is unable to present his own case, if fairness is to be preserved resort must

necessarily be had to the attorney.

Rights of injured employees cannot be perfectly secured unless the commission is

able, in necessary cases, to ensure for them adequate representation. The same need

occurs in certain cases presented to small claims courts and domestic relations courts.

Inasmuch as it is neither economical nor necessary for each court and each depai't-

' New Jersey Session Laws of 1916, chap. 64.

' 1 Supplement to Page & Adams Ohio General Code, §§ 1465-74 (page 520). Cf. Report of New York Industrial Com-
mission for 1915, page 140; Ibid, for 1916, page 40.

' New Jersey Session Laws of 1916, chap. 54.

* For an excellent example see Travelers' Insurance Co. v. Bowden, No. 26571 Equity, in the files of the Massachusetts
Supreme Judicial Court for Suffolk County.
' .See 7 Cincinnati L. A. R. 6: similar cases in the files of the Boston Legal Aid Society are Zn re Charles Cellin, No. S;
III re Benjamin Langer, No. 1017 and No. 4199.
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ment to have its own staff of counsel, the ideal arrangement would be some central

leo-al agency, like a legal aid society, existing as a department of the administration

of justice, to which all courts and departments could refer such cases as needed the

special care of counsel.

In discussing court costs it has been pointed out that a reduction, when coupled

with proper court organization, did not mean an increased burden to tax-payers. So

under the compensation acts, although the industrial accident commissions perform

most of the services for which employees formerly have had to pay counsel, it does

not appear that any increased cost to the state results. By a careful computation of

the most accurate statistics obtainable it appears that the Commonwealth of Massa-

chusetts, by having so many cases taken out of the courts, was saved in 1914 a sum

of approximately $150,000.^ During the same year the entire appropriation for the

Industrial Accident Board was $87,400.- In considering the reorganization of the

administration of justice with a view to making the position of the poor more equal

before the law there need be no bugaboo about prohibitive cost to the state or intol-

erable burden to the tax-payer.

§
^

There cannot be much expansion of this sort of administrative tribunal as regards

injured workmen. Most states now have workmen's compensation acts. The recent

decision of the United States Supreme Court ^ depriving longshoremen

• • ^^^ others engaged in maritime work of the benefit of state compen-
•^ ^ . sation acts was promptly remedied by Congressional legislation.^ Em-
trative Tri- . . . .

ployees in interstate commerce and sailors on American vessels^ are still

unprotected,and the compensation plan might well beextended tothem.

It would not be surprising if justice by administrative tribunals were extended

into an entirely new field through the provision of a compensation plan for injured

passengers on railways, including street railways. If this were done, a second great

group of cases would be taken out of the courts, out of the sphere of the traditional

administration of justice, and placed under administrative commissions. This plan

has been advocated by eminent jurists.® It has very recently received a thorough analy-

sis and presentation by Arthur A. Ballantine, of the Boston Bar.^ The idea was en-

* Report of Massachusetts Industrnal Accident Board for 1914-15, Puhlic Document No. 105 of 1916, page 70.

' Massachusetts Acts o/1914, c. 434.

' Southern Pacific Co. v. Jensen (May, 1917), 244 U. S. 205; 37 Supreme Court Reporter, 524.

' Public Acts No. 82 of the 65th Congress. Approved October 6, 1917.

^ Cf. 13 N. Y. Legal Aid Review, No. 3, p. 7.

®Taft: Administration of Justice, T2 Central L. Journal, 191, 197. In discussing the compensation plan Mr. Taft

included passengers. Storey: Reform of Legal Procedure, page »2. Mr. Storey develops the idea in some detail.

' 1 Mass. Law Quarterly (1917), 265: reprinted from the Harvard Law Review for May, 1916; see also, Ballantine:

Modernizing Railway Accident Law, The Outlook for November 15, 1916.
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dorsed by the Massachusetts Bar Association,^ and pursuant to its suggestion a re-

solve was introduced into the legislature in 1917 calling for the appointment of a

commission to investigate the feasibility of the project. The resolve was defeated on

several grounds," not the least of which was the opposition by a certain tyf)e of lawyer

which called it an "anti-lawyer" bill. The objection is in reality one of the strongest

arguments for extending the plan to railway accidents. Elimination of the contingent

fee lawyer is not derogatory to justice; and the administrative method under which

lawyers are often unnecessary is a great step toward a better realization of freedom

and equality of justice.

The future development of this type ofadministrative tribunal pei-plexes all jurists.

It is undoubtedly true that some of its present advantages are due to the fact that

it occupies an extra-legal position^ and that temporarily it escapes from the limita-

tions of justice according to law and judicial justice. It is closely analogous to the

rise of equity,* with the exception that instead of entrusting justice to priests in place

of judges, our recourse has been to laymen. New agencies enjoy a sort of hiatus when

rules and precedents are few, when the liberalizing spirit is strong, but this is tran-

sitory.^ It is certain that the administrative tribunals must ascertain and adminis-

ter their justice according to law, and it is likely that they will ultimately become

part of the regular judicial svstem.^

In any merger, and in developments in that direction, there is nothing to compel

a giving up of the use by administrative tribunals of investigators, impartial physi-

cians, simple procedure, simple forms, mail service, and the automatic settlement of

claims. These are permanent improvements. They conflict with nothing basic. If they

interfere with parts of the traditional machinery, such parts ought to be scrapped.

Administrative tribunals have much to teach judicial tribunals about promptness,

inexpensiveness, and limiting the attorney to clearly defined functions.

Under the industrial accident commissions the lawyer's services are neither entirely

limited nor supplied. As time goes on, this gap will steadily increase. The burden of

work will force the commissioners more and more back on their judicial function to

the exclusion of their work in behalf of employees. As the law becomes defined in a

tliousand cases, precedents and rules grow up which require that each side be repre-

sented if the trial is to be fair. Under the older compensation acts this is already felt.

Commissioners are reversing their attitude and are preferring to have employees rep-

resented by counsel. With regard to the difficulty of the expense of counsel, the net

result of the administrative plan will probably be to provide machineiy for automati-

* 2 Mass. Law Quarterly (1917), 61.

' The great difficulty in this plan is the fixing of any schedule of damages which will fairly compensate injured
persons whose vocations and incomes vary infinitely.

' round: Organization of Courts, American Judicature Society, Bulletin VI, page 4.

* Ibid., page 5.

° Pound : Justice According to Law, page 11.

Ibid., page 42 ; Report of Dean Pound to tlie President of Harvard University for 1915-16, page 2.
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cally adjusting many cases, and for conciliating a few more, but as to cases requiring

hearing or trial, the attorney will be increasingly necessary.

§4
The public service commissions represent a group distinct from the industrial acci-

dent commissions. In function, purpose, and in the reasons leading to their creation

they present points of difference. To meet the difficult questions of

^ regulation of public utilities, individual action by injunction or man-
Commerce . . .

. . damus was an unsatisfactory way to protect general public interests,

so that some administrative machinery became imperative. Further,

the issues involved in supervision of rates and service are essentially complicated

questions of fact calling for investigation rather than points of law requiring decision.

The function is much more administrative and much less judicial than is the case

with the accident commissions. The public service commissions came into existence

not as a revolt against justice according to law, but to fill a new administrative need.

The relation of such commissions to our problem is best illustrated by the United

States Interstate Commerce Commission.^ This Commission in its general work of

securing fair rates and adequate service through its investigators, experts, and attor-

neys, is incidentally bringing justice to millions of persons who could never afford

the expense of private litigation to secure redress in their own behalf. The Commis-

sion, however, does more than secure justice in general. It has power to investigate

and redress individual cases of overcharge and similar matters. It has erected a machin-

ery tending to secure more equal justice for the poor litigant against his powerful ad-

versary by its promptness, by no requirement of costs, and by the double process of

limiting the need for counsel to an extent and likewise, to an extent, supplying him.

The Commission gives much legal advice to shippers by correspondence.^ A small

shipper may thus be advised of his rights and, if he is unable to secure a settlement

with the carrier, he may complain informally to the Commission. This is placed on

the informal docket, and the Commission endeavors by correspondence, or otherwise,

to secure a satisfactory settlement.^ The Commission thus does exactly what the

private attorney, in analogous cases, does in negotiating for a settlement.

If this proceeding, which is akin to conciliation, fails, the shipper is instructed to

file a formal complaint. A standardized form is sent him, together with a copy of

the Rules of Practice before the Commission, which contains an offer* to " advise any

' For an excellent presentation of the advantages of the administrative machinery of the state public service com-
missions, see an article by Max Thelen, President of the California Railroad Commission, in The Utilities Magazine,
vol. iii. No. 1 (January, 1918), p. 3.

^ Thirtieth Report of the Interstate Commerce Comm.ission (for 1916), page 2. In this year about 60,000 enquiries were
answered.

' Twenty-ninth Report (for 1916), Part I, p. 1. For the year ending October 31, 1916, 6500 such complaints were
received.

* Rules of Practice before the Commission (1916), Rule XX.
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party as to the form of complaint, answer, or other paper necessary to be filed in any

proceeding." If the complaint is incorrectly filled out, notations are made and it is

returned. When properly filed, the Commission itself obtains service on the defend-

ant.^ The Commission itself investigates the facts through its investigators, a hear-

ing is had before one of its Examiners, and at the hearing rulas of evidence are not

enforced and the procedure Ls informal.' As the burden of proof is on the earner,^

in the simpler sort of dispute the shipper is entirely able to carry on his case without

aid of counsel. The facts are then certified to the Commission, which enters its find-

ing. If the shipper wins, and the railroad declines to pay, the shipper may take the

case to the federal courts without payment of costs,* and if he is successful, he is

reimbursed for his attorney's fee.*

Among the cases of the poor, matters of this sort are a very small item. The work

of the Interstate Commerce Commission is valuable, however, as one more illustra-

tion of how much the courts could do toward securing a more equal justice by sim-

plifying procedure, eliminating costs, and particularly if they were equipped with

auxiliary administrative departments.

§5
In the five agencies and methods thus far discussed we have seen freedom and equality

of justice furthered by simplification of procedure which conduces to despatch, and

by elimination of court costs which, in actual operation, has not at all

^ served to foment fraudulent litigation. With regard to the root difK-

culty of the expense of counsel we have seen that small claims courts, conciliation,

and arbitration solve the problem by making the attorney unnecessary in such pro-

ceedings, and that domestic relations courts and administrative tribunals afford a

middle solution of rendering his services unnecessary in part and of supplying his

services in part. We now pass to a third group of agencies, dealing with cases from

which the attorney cannot be eliminated, which recognize this situation and frankly

undertake to relieve it by supplying the attorney, or persons to perform his functions,

without expense to the litigant.

' Rules of Practice before the Commission (1916), Rule III.

* All of the laws on this subject up to January 1, 1917, have been collected by the Interstate Commerce Commission
and published in separate form as TTie Act to Regulate Commerce. See § 17, p. 36.

* Ibid., § 16, p. 30.

* Ibid., § 16, p. 33.



Chapter XIII

ADMINISTRATIVE OFFICIALS

A New Jersey act creating a bureau in the labor department to

assist injured employees ... is an interesting provision for state

aid to that class of litigants least likely to possess the initiative

or the money necessary to begin and prosecute an action in the

courts. Parkinson: Important Legislation during 1916.^

§1

THE distinction between administrative tribunals and administrative bureaus

or officials is not always clear. Substantially, the difference is that the adminis-

trative tribunal as part of its work exercises an important judicial function, it passes

judgment on contested and disputed states of fact, applies the law to the

•^ facts as found, and enters an order accordingly, whereas the administra-

tive official exercises an executive function, he enforces the law, but if he secures evi-

dence of a violation, his only authority is to repair to a regularly constituted court

and ask for its judgment. Examples of the latter are insurance, tax, and labor com-

missioners. Both administrative tribunals and officials vary greatly in type and often

approach a point where it is impossible to distinguish them. Sometimes both are

united in one body as a state Board of Labor charged with enforcing the labor laws

and administering the compensation act. In their bearing on our problem it may be

said that the administrative tribunal is analogous to a court and the official to a

lawyer.

§ 2

The poor man may to-day obtain free legal advice and a certain amount of assistance

in divers branches of law by applying at the appropriate state departments. The in-

surance commissioner will advise him whether his policy of life or

fire insurance is in accordance with law and as to his rights there-

*
. , ^ under. The tax commissioner will explain to him his obligations, if

any, under the tax laws.^ A deputy banking commissioner will in-

^ struct him as to the usury laws, the rates of interest permitted on

small loans, and the restrictions on assignments of wages given as security. In each

important port there is a United States Shipping Commissioner who advises seamen.^

He has authority, upon agreement of parties, to arbitrate disputes. In fact he has a

wider jurisdiction because almost invariably his informal recommendation as to pay-

ment of wages, deductions, discharge, and the like will be accepted by the captain

* Professor Thomas I. Parkinson of the Legislative Drafting Bureau ofColumbia University in his Revieto of Impor-

tant Legislation in the United States during 1916, 3 Am. Bar Ass'n Journal, No. 2, pp. 168, 172.

' See Requirements of the Massachusetts Income Tax Law (1916), Bulletin No. 1 of the Income Tax Commissioner,

§ 15, p. 26.

' See United States v. The Grace Lothrop, 95 U. S. 527.
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of any American vessel. Immigration commissions are coming into existence which

give much legal assistance to newly arrived immigrants. The best illustration is

afforded by the California Commission on Immigration and Housing, which main-

tains a bui'eau of complaints, and does its best to adjust legal disputes in which im-

migrants are involved.^

The service afforded by these bureaus and officials includes advice and an attempt

to adjust controversies, but stops there. They do not render assistance in litigation.

Thus, if the insurance commissioner or the immigration commissioner finds that a

complainant has been wronged, and is unable to secure redress by negotiation, there

is nothing to be done except to refer him to some other official, or to a legal aid soci-

ety, or to a private attorney.^

§
3

There is a growing number of administrative officials empowered to render direct

legal services in litigation. The New Jersey workmen's compensation bureau,^ after

its investigation, certifies the facts to the county court. This in fact oper-

.
^

. ates as a petition and starts the litigation. It goes no further, but the

statute permits the court to assign counsel to carry the case on. The Min-
° nesota Department of Labor gathers facts in compensation claims and

is authorized by law* to send its investigators into the district courts, where all deci-

sions are made, to aid and counsel any party.

In Virginia a recent statute^ gives the commissioner of agriculture supervisory

authority over licensed commission merchants. A farmer who is not paid for his pro-

duce may complain to the commissioner and obtain a hearing. If the facts warrant,

the commissioner is empowered to revoke the merchant's license and to bring suit to

recover for the complainant the money due him.^ Similarly, the supervisor of small

loans in Massachusetts has authority to entertain complaints for violations of the law

regulating interest charges and the small loans business in general, to conduct hear-

ings, and to bring actions in the courts for violations of law.'' In most cities there

are legally constituted boards of health to which a person can complain as to the

unsanitary condition of his neighbor's backyard, and the board will itself institute

proceedings, thereby saving the party the expense of bringing a private suit to abate

a nuisance.

' Second Annual Report of the California Commission on Immigration and Housing (1916), pages 95, 108, 117 a.
In 1915 legal advice was given in 388 cases and 174 matters were axijusted. Massachusetts has very recently created
a similar Commission, which has its own attorney to assist immigrants.

^ See Ibid., pages 98, 103. 117 a.

' New Jersey Session Laws of 1916, c. 54.

* Fourteenth Biennial Report of the Minnesota Department of Labor for 1913 and 1914, page 39. The precise num-
ber of cases in which court assistance is given is not known. It is estimated at fifty cases a month.
* Virginia Acts of 1916, c. 77.

' Psiikinson: Revieui of Important Legislation inthe United States dMrinff 1916, 3 Am. Bar Ass'n Journal, No. 2, 172.
' Massachusetts Acts 0/1911, c. 727.
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§ 4

The most striking example of state aid to parties in private litigation is afforded

77 • ^ ^y ^^^ Massachusetts Labor Commissioner in his authority to enforce

'^ payment of wages. The plan, as it has been built up, is so unique and

°
. .

"^ has been so successful that it deserves thorough presentation.^ The

•
Commissioner is the executive officer of the State Board of Labor and

'" Industries,^ which has general supervision over the labor laws regulat-

ing hours of work, sanitary provisions, safety appliances, employment of minors, and

the like.

Since 1886 there has existfed in Massachusetts a law requiring corporations to pay

wages weekly and providing for criminal proceedings against employers for viola-

tions.^ In 1895 the law was extended to include individual and partnership employers.*

Before making this important amendment the legislature asked the Supreme Judi-

cial Court whether such a law would be constitutional. The Court filed an opinion that

the law would be valid.^ Although there are contrary decisions in other states, the

point of constitutionality has never been raised in an actual case.^ The original law

has been amended nearly every year, but always in the direction ofwidening its oper-

ation and including within its provisions additional classes of employees.'^ The scope

and plan of the law appears from its text :

^

"Every person, firm, or corporation engaged in carrying on a hotel in a city, or

a factory, workshop, manufacturing, mechanical, or mercantile establishment,

mine, quarry, railroad or street railway, or a telephone, telegraph, express or

water company, or in the erection, alteration, or repair or removal ofany build-

ing or structure, or the constinaction or repair of any railroad, street railway,

road, bridge, sewer, gas, water or electric light works, pipes or lines, shall pay
weekly each employee engaged in his or its business the wages earned by him to

within six days of the date of said payment, but any employee leaving his or her

employment, shall be paid in full on the following regular pay day; and any
employee discharged from such employment shall be paid in full on the day of

his discharge. . . .

"Whoever violates the provisions of this section shall be punished by a fine of

not less than ten nor more than fifty dollars."

Enforcement of this law was first in the hands of the state police, and in 1912 was

transferred to the Labor Commissioner.^ The rigor of the law is self-evident

:

' For a commentary on the Massachusetts law, and similar laws of other states, see United States Bureau of Labor
Statistics, Bulletin No. 229 (1918), pages 70 et seq.

' Massachusetts Acts 0/1912, c. 726, § 2. See United States Bureau of Labor Statistics Bulletin No. 229 (1918), pages
70, 73.

' Statutes of 1886, c. 87. * Ihid., 1895, c. 438. ° Opinion of the Justices, 163 Mass. (1895) 589.

• See Commonwealth v. Dunn, 170 Mass. (1898) 140.

' Revised Laws of 1902. c. 106, § 62; Acts of 1909, c. 514, § 112; Acts of 1910, c. 350: Acts of 1911. c. 208; Acts of 1914,

c. 247 ; Acts of 1915, c. 75 ; Acts of 1916, c. 229.

' General Acts of 1916, c. 229.

» Acts of 1912. c. 726, § 5 ; Acts of 1916, c. 14.
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"The state board of labor and industries may make a complaint against any
person for a violation of the provisions of the preceding section. Complaints for

such violation shall be made within three months after the date thereof, and,

on the trial, no defence for failure to pay as required, other than the attach-

ment of such wages by the trustee process or a valid assignment thereof, or a

valid set-off against the same, or the absence of the employee from his regular

place of labor at the time of payment, or an actual tender to such employee at

the time of payment of the wages so earned by him, shall be valid. The defend-

ant shall not set up as a defence a payment of wages after the bringing of the

complaint."

The Commissioner has two deputies, twenty-four inspectors, a chief clerk, and an

attorney on his staff. Whereas most labor commissioners can only try conciliation,

and if that fails refer the employee to a legal aid society ^ or leave him without any

assistance, it is apparent that the Massachusetts Commissioner has the legal power

and equipment to assist unpaid wage-earners as far as is necessary. The proceeding

being under the criminal code, its process is summary, there are no costs, and the

attorney is supplied by the Commission without expense to the employee. The ma-

chinery is so effective that it seldom has to be used. AVholesale non-payment of wages

does not exist in Massachusetts as it does elsewhere. Unfortunately, the statistics of

the work done are available only since 1915. They show:

Year

1915'
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In 1911 California attempted to provide the same machinery for wage collections,

by pacing the weekly payment law/ with criminal penalties for violation, and by

placing its enforcement in the hands of the State Bureau of Labor Statistics. This

law, on November 23, 1914, was held unconstitutional on the ground that it

conflicted with the constitutional prohibition against imprisonment for debt.^ The

Board, like most commissions, has a general authority to summon in parties, and

under that provision it has proceeded to aid unpaid wage-earners to the best of its

ability. It has rendered great legal assistance, as appears from its statistical reports.'

Year
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the constitutional prohibition against imprisonment for debt, which in most aspects

is wholly desirable, stands as a barrier.^ It is likely that the states would refuse to

amend that provision; and it is certain that it could only be done after a long edu-

cational campaign. The only warrantable conclusion is that while here and there the

idea may be adopted and while it serves to exemplify one strikingly successful solu-

tion for an important part of the problem, no general reliance can be placed on it

as the best immediate solution of the nation-wide difficulty of the poor in collecting

their wages through the processes of the law.

' For a recent case in Arizona holding that criminal process to enforce payment of wages is valid as against cor-

pt.rations, see Arizona Power Co. v. State (1917), 166 Pacific R. 275.



Chapter XIV

ASSIGNED COUNSEL
Kent : This is nothing, fool.

Fool : Then 't is like the breath of an unfee'd lawyer, you gave me
nothing for 't. King Lear, Act I, Sc. 4.

OF the nine agencies securing a more equal administration of the laws which are

under consideration, the only one which is not of recent origin is the system of

assignment of counsel to indigent persons in civil and criminal cases. This, together

with the provisions for bringing suits in forma pauperis, constitutes the sum total of

the machinery provided by our traditional administration of justice for safeguard-

ing the rights of poor persons.

This matter of the assignment of counsel by courts to represent persons unable to

employ their own attorneys raises several questions of the highest importance. A de-

termination of the law on which the system is built answers the now disputed issue

as to the relationship between the bar and legal aid organizations; on the workability

and feasibility of the plan depends in large measure the argument about the public

defender. These matters must be relegated to their appropriate chapters.^ In this chap-

ter our concern is to examine how far the difficulty of the expense of counsel has been

solved by the assignment method and, on that basis, how far it ought to be incor-

porated into any thorough plan designed to remedy the existing inequalities. It is con-

venient to divide the discussion into assignments in civil cases, the divorce proctors,

and assignments in criminal cases.

§
1

The system of assignment of counsel looms large in the books, but has amounted to

very little in practice. Analytically, it would appear that this power of the courts to

. , , „ assign attorneys to assist poor persons in cases where representation
Assignment of

*= -^

i 4. . .1 roj i4- /+u^ -1 • was necessary was a complete answer to the dimculty 01 the expense

„. ., ^ of attorneys. Practically, it has been no solution at all.

In addition to the inherent power of courts to assign attorneys,

on the general theory that they are agents of the court and ministers of justice, there

are statutes in many jurisdictions expressly conferring this authority on the judges,

to be used in their discretion. Following the ancient precedents, the authority is gen-

erally contained in the laws permitting suits in forma pauperis.- For some reason

this power seems never to have been used. Judges who are thoroughly familiar with

the practice in the New York and Chicago municipal courts state that within their

' See posf, Chapter XXIV. Legal Aid and the Bar, page 226; and Chapter XV, The Defender in Criminal Cases, pagelll.

- Examples of these statutes are New York Code of Civil Procedure, §§460, 463; WmA's Revised Statutes of Illinois
(1905), page 656; Missouri Annotated Statutes (1906), § 1646 ; Carroll's Kentucky Statutes, § 884.
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recollection counsel have never been assigned in civil caxes. When counsel for the New

York Legal Aid Society petitions in behalf of a client for leave to sue without pay-

ment of costs, the petition contains a prayer that he be assigned as counsel, and this

is granted as a matter of course; but the rule that the courts of their own initiative

do not designate members of the bar to assist needy suitors is not controverted by

any other evidence. The system is so thoroughly in disuse that in many quarters its ^ \/

very existence is denied. The large majority of attorneys do not realize that there is ^ ^

any authority which can require them as a matter of duty to give their services with-

out charge to poor persons.

It is not easy to state with precision why a system so deep-rooted in the history

of our legal institutions should both in England and in the United States fall into

such neglect. Doubtless it is in part due to the general failure to realize how the

changed conditions of life had put the employment of counsel beyond the reach of

so manv persons. Probably even more important has been the fact that the system con-

tains a certain unfairness. As the bar has developed, most of its members have been

obliged to work hard to earn their living. To force such an attorney to undertake^

litigation without remuneration seemed a hai'dship which a court naturally would

hesitate to impose. The highest courts in Indiana and Wisconsin have considered

the unfairness so great as to constitute deprivation of property without due pro-

cess of law, and have declared unconstitutional statutes re{(uiring attorneys to serve

under assignments without compensation.^ In this situation is revealed the great weak-

ness of the plan. If an attorney, obliged to earn his livelihood by practice, is com-

pelled to serve a poor person without hope of reward, all the probabilities of human

nature are that he will neglect that case in favor of cases brought by paying clients.

Because of this fact and of our experience, one would be tempted to cast the as-

signment plan aside and to hold that no good could come from it; but no such sum-

mary dismissal is justified, for elsewhere it has been made to operate with great sue- "l

cess. The legal aid societies in Philadelphia, Duluth, and Los Angeles^ have built up
^

very careful systems under which they assign to outside attorneys such cases as they

are unable or forbidden by rule to undertake. They have had no difficulty in obtain-

ing a sufficient number of attorneys to serve, and by carefully selecting their list and

by a slight amount of supervision they have been able to make the plan work sat-

isfactorily to all parties concerned. What the legal aid societies, informally and with-

out authority, can do ought not to be impossible for the courts.

The entire legal aid system in Scotland and France has for centuries been operated

by a combination of the bench and the bar using the assignment plan as part of the

in forma pauperis proceeding.^ In Scotland about two thousand persons a year apply

• Webb V. Baird, 6 Ind. 13; Dane County v. Smith, 13 Wis. 585.

* The Los Angeles plan is described in detail in the San Francisco Recorder for September 8, 1914, and in 5 Journal

of Criminal Law and Criminolopry, 601.

' This subject of judicial legal aid is considered in further detail post in Chapter XXV, A More Equal Administra-

tion of Justice, page 246.
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for this assistance; the assignment of counsel goes on in daily practice, as a glance

at the reports shows. ^ In England, where there has recently been a great awaken-

ing to the inability of the poor to utilize the machinery of justice, the assignment

system is being made the chief reliance in the comprehensive reform undertaken by

the courts.^ In 1913 the English High Court of Judicature, after conferences with

the bar, issued a series of rules making provision for poor persons' cases and calling

for the formation of lists of solicitors and counsel who would accept assignments.

Despite the complications resulting from the war, the most recent information is to

the effect that the plan gives promise of being successful.^ Before their numbers were

depleted by enlistments, there were three hundred barristers and five hundred soli-

citors throughout England who stood ready to undertake assigned cases.^

While there are drawbacks to the assignment idea, it is too valuable to be given up

altogether. In America it ought to be revived. There should be such a lively sense of

obligation on both bench and bar that no civil suitor should be forced by poverty to

do without counsel in cases requiring skilled preparation and presentation. When-
ever such cases appear the judges should feel at perfect liberty to assign the cause

either to the legal aid organization or to other counsel. Although in most respects an

organized and specialized legal aid bureau is far more efficient than any assignment

system, the latter can be made an effective auxiliary, and a last safeguard, in any

complete plan for securing rights to the poor.

In some states there are attorneys, known as divorce proctors, who intervene in divorce

matters under assignment from the court. This work is done to safeguard the interest

of the state, not to assist needy parties, and the practice is mentioned

. ^ here merely to establish the fact. It is valuable because it affords one

more precedent for the state's concerning itself and lending its as-

sistance in matters that are generally regarded as "private" litigation.

The idea originated in England, where the office of King's Proctor was created to

prevent collusion in divorce cases. ^ The first attempt to establish a similar position

in America was made in New York in 1901, but failed.^ In a few states this function

is performed either under statute as in New Jersey ' and the District of Columbia,* or

' The Scotch system is presented in 105 Contemporary Review, 559, 562, and in 47 Law Journal, 49; for cases arising

out of this practice see Ross v. Ross, 1 Scots Law Times (1914), 299; McGregor v. Kinloch, Ibid., 474.

' Rules dated April 28, 1913, and published in the 1914 Rule Book. See Order 16, IV, §§ 22-31.

^ Lmo Times for March 18, 1916. * 49 Law Journal (1914), 362.

^ For the acts see 23 & 24 Vict. c. 144, § 7 ; 36 & 37 Vict. c. 31 ; for a discussion see Halsbury : Laws of England, vol.

xvi, tit. Husband and Wife, §§ 1125-1132.

° For the bill see State of New York Senate Bill No. 82, reprinted No. 837; see also printed report of the Committee
on Amendment of the Law of the New York City Bar Association, dated March 14, 1901.

' Diddle: New Jersey Divorce Practice (2d ed.), page 134.

' District of Columbia Code, § 982; for a similar statute in Massachusetts see Acts of 1907, c. 390.
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simply under the general authority of the court to assign counsel as in Denver and

Kansas City.

Generally the duty of such an officer is to appear in default divorce cases to ascer-

tain whether the proceedings are fraudulent and whether the defendant had proper

notice. Indirectly this may occasionally serve to benefit some poor person, but the

design is simply to protect the interest of the state that divorces should not be

granted except for valid cause.

Assignment of counsel in criminal cases is as common as it is uncommon in civil

cases. In the federal courts and in the majority of the state courts of general criminal

jurisdiction the law provides that the court must, on request, ap-
® '^ point counsel to represent the accused. It is the universal rule that

_, . . , ^ no man is permitted to stand trial for murder unless he has counsel
Criminal Cases ^ , ^ • r ^^ • n ^ ^ ^^i

to represent him. In the interior courts counsel are not assigned.

In most states the right to counsel is guaranteed by the constitution. Also the

Sixth Amendment to the Constitution of the United States provides:

"In all criminal prosecutions the accused shall enjoy the right to a speedy and
public trial; ... to have compulsory process for obtaining witnesses in his favor;

and to have the assistance of counsel for his defence."

In a number of states the constitutional provision has been supplemented by statu-

tory enactments giving express power to the courts to assign counsel.^ The systems

in vogue vary infinitely. In some states counsel are paid, in others not. Some courts

assign counsel in all matters, others only when requested.

The general statement is warranted that in criminal matters the courts and the

bar have viewed their duty in an entirely different manner than in civil cases. The
power of assignment and the duty to serve are clearly established. That the courts

have acted on their own initiative and that the assignment practice is regularly

established is due to the fact that the injustice of requiring a person to present his

side of the story in a criminal matter without the advice of counsel is much more

apparent than in civil controversies. When liberty is at stake, the desire that there

should be fair play is more easily aroused.

It might appear, therefore, that we might confidently look to the assignment system

to secure equality before the law at least in the more serious criminal cases. Unhap-

pily this is not the case. The truth about the assignment system in criminal cases is

that as a whole it has proved a dismal failure, and that at times it has been worse

than a failure. Because of this breakdown, there has been sweeping over the country

during the past five years a movement, commonly known as the public defender move-

'Thus see New Y«rk Code of Criminal Procedure, § 460.



104 THE REMEDIAL AGENCIES

merit, which is probably destined to supplant, or radically alter, the assignment prac-

tice. The details of the failure of the assignment system in criminal cases are so inex-

tricably bound up with the discussion about the public defender that they can best

be considered in that connection in the next chapter.

It must be recorded that the traditional administration of justice failed utterly

to make the assignment system— the only machinery it provided—any kind of a

satisfactory solution for the inequality caused by the inability of the poor to pay

the fees of attorneys. In civil cases, the plan fell into disuse, so that legal aid organ-

izations were found necessary to fill the gap in the machinery of justice. In crimi-

nal cases, use by the courts, through lack of supervision, degenerated into abuse

by attorneys, so that the public defender, which is only another name for legal aid

in criminal cases, was required to supplant a part of the machinery that failed to

perform its function.



Chapter XV
THE DEFENDER IN CRIMINAL CASES

In criminal cases, the defence of the poor and destitute is a neces-

sary obUgation devolving upon the county, and to the extent of

providing counsel for them the court is agent for the county. How-
ard County Commissioners v. Pollard.^

HERE for the first time we are confronted with the question of the position of

the poor before the criminal law. Thus far we have dealt almost exclusively

with the law on its civil side, and with agencies designed to secure more equal rights

in the bringing and defending of civil matters. It is the object of this chapter to

examine the administration of justice on its criminal side, to see how far it guaran-

tees freedom and equality to poor persons accused of crime, and to determine what

betterments may be made.

In recent yeai's our criminal law and procedure have been subjected to violent and

persistent attacks. In no other field has the cry of one law for the rich and another

for the poor been more exploited or more thoroughly believed. The proceedings in

certain notorious trials of rich men for serious offences have aroused indignation and

served to degrade all law in the opinion of hosts of persons. There is something dra-

matic about criminal trials which excites popular imagination and focuses public

attention on the criminal rather than the civil law. The new office in criminal cases,

generally called that of public defender, has had more written about it and is more

generally known than all the other remedial agencies combined. There being a wealth

of discussion,^ our problem here is not so much one of simple exposition, as it has been

in earlier chapters, but rather one of analysis. This is particularly necessary because

much of the discussion thus far has been at loggerheads. It has not settled anything

because frequently the essential issues have been overlooked or confused and the close

relation between this particular problem and the whole problem of injustice to the

poor, between the defender in criminal cases and the other remedial agencies, has not

been observed.

§
1

The term "public defender" is itself a source of confusion because its meaning has be-

come ambiguous. The office of the first defender in Los Angeles was created by stat-

ute and supported by the county treasury, so that "public defender'" at once acquired

' 153 Indiana, 371, 372.

^ The best arguments for the agency are Wood : The Place of the Public Defender in the Administration of Justice
(1914), and Mayer C. Goldman's book. The Public Defender (1917); contra. Fifth Report of the Law Reform Com-
mittee of the New York City Bar Association on The Necessity and Advisability of Creating the Office of Public
Defender (1915), and Majority Report of Sub-Comm-ittee on Public Defender of the Committee on Courts of Crinv-
inul Procedure of the New York County Lawyers' Association, which was published in Bench and Bar, n. s., vol. ix,

p. 309. These adverse reports are discussed in the Minority Report published in 5 Journal of Criminal Law and
Criminology (1915), 660; and in 6 Ibid. 18. Citations to the most helpful of the other articles are made in following
pages.
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the connotation of a public official paid at public expense. However, when a private

attorney in Houston offigred his services to poor persons accused of
freimi y f^^\y^^^ ^^e press entitled him "public defender." The New York or-

•^ ganization, being financed by subscription, consciously took the name

of Voluntary Defenders Committee, but the man in the street knows it only as the

"public defender" office. Articles that condemn the public defender as unnecessary

and then praise the voluntary defender^ have bewildered most readers and, what is

worse, they have side-tracked the discussion.

In the hope of avoiding these pitfalls, the words "public" and "private" will be

eliminated from this chapter. The official or agency under discussion will be called the

defender in criminal cases, or, more simply, the defender.

The fundamental issue is whether our administration of justice is unfair to the

poor accused of serious crimes, so that some agency for their better protection is re-

quired. In their bearing on that question all the defender organizations which have

been established may be considered together, for in function they are all identical.

The subordinate problem of whether they should be supported publicly or privately

has interesting legal and political aspects, but as it is precisely the same issue which

must be faced later in discussing public versus private legal aid organizations,^ it, to-

gether with other collateral matters, will be relegated to the appropriate place in the

subsequent chapters on legal aid work.

This substantial identity of the defender and the legal aid organizations is not real-

ized. Well-informed writers have treated them as distinct agencies far removed from

each other, so that a second confusion has resulted. Reports have been made that

defenders are not necessary, but recommending that legal aid societies extend their

assistance in criminal matters. This is tracing a circle around the question without

answering it. To advise a man who is debating whether he requires a lawyer or not

that he should not have lawyer A because he needs no attorney, but that it would

be well for him to secure lawyer B, does not resolve his main doubt. The distinction

arose from the historical fact that legal aid societies generally confined themselves

to civil matters. Analytically the two agencies are as alike as two sessions of the same

court; both were called into being by the same general causes, both exist for the same

purpose, and both stand in the same relation to the administration of justice. While

they have operated in different fields, evolution is fast breaking down this distinction,

for many legal aid organizations are giving defence in criminal cases, and the defender

agencies are giving their aid in civil cases.

Finally, it is necessary to distinguish between that part of criminal law which deals

with serious crimes such as murder, burglary, larceny, assault and battery, and that

part which is concerned with relatively trivial matters such as selling without a li-

cense, violations of the road law, of the building or sanitary codes, in short, public

' For example see an article in the New York Evening Sun for March 26, 1917.

' Chapter XIX, Types of Les.il Aid Organizations, § 6. Public versus Private Organizations, page 180,
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torts, and with such lesser crimes as drunkenness, street-walking, and vagrancy. In

a rough way the line of cleavage is between the inferior courts and the superior

courts of general criminal jurisdiction. The defender is concerned primarily with the

more serious offences and with the defence of persons in the superior criminal courts.

The following discussion deals with that field. There are defenders in some inferior

courts, but they stand on quite a different footing and their consideration will be

taken up in a separate section.

§2
Whether the defender in criminal cases is necessary to secure equal justice to poor

™, . ^
persons accused of serious crimes depends on the answers given to

IheArffument ,, ,, ,.
^ °

" these three questions:

1. Do we believe that persons accused of the more serious crimes should have
adequate representation .''

2. If so, does the existing law and practice secure such adequate representation.?

3. If the existing system is inadequate, is the defender a sound plan for securing
proper representation.?

The first question answers itself. When our general principle of the right of ac-

cused to have counsel is combined with the principle of freedom and equality of

justice, the conclusion is inevitable. Nowhere has any one openly declared that poor

persons in serious criminal cases should be left without adequate representation. Such

a claim would be tantamount to arguing for a return to the harsh English criminal

law, as it existed prior to the American Revolution, forbidding accused persons to

have the assistance of counsel. In its effect on the individual poor person standing

accused, in its effect on the administration of justice, and in its political effect there

is no distinction between precluding an indigent by law from having counsel and

erecting a system which in fact precludes him from obtaining counsel. There is

unanimity of opinion that the administration of the criminal law should guarantee

that no one shall be convicted of a serious crime without a fair trial, and without

adequate representation.

§ 3

In weighing the fairness of the existing system there are two half-truths which have

served too often to tip the balance, but which must strictly be ruled out of account

„„ ^ . because they beg the question and prejudge the issue. The first is the

^ ,
widespread impression that people are not arrested unless they are

guilty; ^ that when the blue-coated officer of the law takes a man into

custody, there "must be something in it." The second is that too niuch protection

' Cf. 73 Ann. Am. Ac. Pol. & Soo. Science (1917), 198.
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is afforded already because the guilty sometimes escape conviction.A sound judgment

cannot be predicated on such biased premises, but must be arrived at from an examina-

tion of what protections are actually accorded poor persons accused of crime.

Eight distinct protections may be discerned in our present administration ofcrimi-

nal law. Stated in the order of procedure they are: (1) at the preliminary arraign-

ment a case against the accused must be made out; (2) if he is held, the district at-

torney reviews the case and may, if the evidence is insufficient, dismiss or nol pros

the complaint; (3) thereafter the grand jury deliberates and will not indict except

for cause shown; (4) an investigation is made by an impartial probation staff; (5) at

the trial the judge guards the defendant's rights; (6) the law lends its assistance by

presuming innocence and requiring proof beyond reasonable doubt; (7) the prose-

cuting attorney is a judicial official, so that in theory he is interested only in the

whole truth and thus acts for the defendant; (8) if persons are too poor to employ

counsel, provision is made for assigning counsel in their behalf.

This last is the crux of the situation. The other seven do not of themselves afford

adequate safeguards. Standing alone and without counsel for the accused to call

them into action, they would be of doubtful efficacy. This is because they are quali-

fied, not absolute, protections. Singly or in combination they provide no sure test

of guilt or innocence. They were never designed for that purpose. They are useful in

winnowing out the clearer cases of innocence, but all other cases pass beyond them to

a final determination by jury verdict. Through them many innocent persons have

been released, but likewise through all these seven stages have gone many cases in

which innocence did not appear until it was brought out by counsel for the defence

at trial.

A brief review shows these statements to be true and why they are true. The pre-

liminary hearing before a magistrate is intended to determine only whether the ac-

cused is so palpably innocent as to be entitled to immediate release, or whether there

is sufficient evidence to hold him for further investigation and action by the grand

jury, in technical language whether there is "probable cause." Not only does the

law expect persons, if there is any sufficient evidence, to be held, but the magistrates,

particularly where the charge is serious, hesitate to free a man if there is any evi-

dence against him and incline to pass the responsibility on to the higher court.^ At

these hearings no counsel are assigned.

In New York in 1914, of 13,327 men and women arraigned for serious offences,

7088 were held for trial. That forty-seven per cent were discharged demonstrates the

need for this protection. Further, it proves the falsity of the generalization, based on

a lack of understanding as to how easily the organized power of society can be started

in pursuit of an individual,^ that most persons who are arrested are guilty. The fair-

ness of our existing system cannot be supported by lightly assuming that it deals

^ 5 Journal of Criminal Law and Criminology, 661 ; 6 Ibid. 21 ; Train : TJie Prisoner at the Bar (2d ed. 1915), page 56.

' Annual Report for 1914 of the New York City Magistrates'' Courts, paj?e 150. Statistics from 1905 to 1914 are given.
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only with criminals who deserve no protection, but must depend on the provision it

makes for an impartial determination of guilt or innocence after a full hearing at

which both sides are adetjuately represented.

The second protection is the review by the district attorney. This is aimed pri-

marily to ascertain whether the state can make out a case. It does not pui-port to be

a thorough review of both sides.^ The district attorney cannot know all the facts

favoring the accused, for rare indeed is the prisoner who will confide in the man who
is to prosecute him. Similarly, the grand jury hearing is ex parte. Neither the ac-

cused, nor his counsel, nor his witnesses are heard.- Their presence is prohibited. The
proceeding is summary—seven minutes per case is the average deliberation of the

grand jury in New York—and it is of so little value for any purpose that its abo-

lition is seriously considered.^

In jurisdictions where a probation staff is attached to the criminal courts its

investigation is unquestionably impartial. But it is an enquiry into the prisoner's

personal history, past record, associations, and environment (of importance in assist-

ing the court to fix a just sentence) rather than into the facts constituting the crime

charged. The probation officer does not testify at the trial; his lips are sealed until

after verdict.*

At the trial the judge presides over the proceedings and guarantees, so far as it is

within his power, that they are conducted fairly and in accordance with the prisoner's

legal rights. It was long maintained in England that this was a complete protection

in itself, so that the accused needed no counsel.^ In practice, however, it proved demon-

strably inadequate and was abandoned in 1903.® This safeguard through judicial

control is in reality very limited in scope. It is not because our judges are dishonest,

unwilling, or incapable. They desire to follow Bacon's adjuration:^

"A judge ought to prepare his way to a just sentence, as God useth to prepare

his way, by raising valleys and taking down hills; so that when there appeareth

on either side an high hand, violent prosecution, cunning advantages taken,

combination, great power, great counsel, then is the virtue of a judge seen, to

make inequality equal, that he may plant his judgment as upon an even ground."

The trouble is that under our existing system the judge has so little opportunity

to " make inequality equal." His hands are so much tied that he is more of an aloof

umpire than an active protecting official.^ He rules on objections made by counsel,

but does not himself interpose objections to testimony. Except in the federal courts

he is forbidden to express any opinion or to instruct the jury on the facts. In an ob-

^ The Office of the Public Defender (Los Angeles, 1914), page 8.

* 5 Journal of Crim. L. 661 ; 6 Thid. 22 ; Train : The Prisoner at the Bar, pagre 56.

* Olson: Efficiency in the Administration of Criminal Justice (1917), pages 14 et seq.

* 6 Journal of Crim. L. 22 ; Probation Manual, published by the Massachusetts Commission on Probation (1916), page 1 7

.

^ Fultz: Public Defender, 31 American Law Review (1897), 394.

* .After much agitation the Prisoners' Defence Act was passed in 1903 to provide counsel to represent the accused.

' Francis Bacon: Essays on Counsels Ciml and Moral, LVI, Of Judicature.

' 5 Journal of Crim. L. 496; 6 Ibid. 22.
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vious miscarriage of justice he can order a new trial, but the practice is seldom to

interfere with jury verdicts. The judge labors under the further difficulty of know-

ing only those facts that are introduced in evidence. A defendant, who was unrepre-

sented and could not secure the attendance of witnesses, might have a valid defence

of which the judge would be ignorant because the facts would not be before him. He

could not learn the facts for himself, since he is neither empowered nor equipped to

conduct any investigation.

The law attempts to throw its protecting mantle over the prisoner by means of

three rules which in books are strongly in his favor, but which in action are uncer-

tain quantities. It presumes the defendant innocent up to the moment when the fore-

man pronounces the jury's verdict. This rule in practice has little, if any, effect. The

whole criminal system runs counter to it. If it were taken seriously, the state would

long since have placed at the disposal of the accused resources, comparable to those

arrayed against him, to enable him in fact to defend or assert the innocence which

in law presumably attaches to him.^ A second rule requires guilt to be proved "be-

yond a reasonable doubt." Although every defendant's counsel urges this in his argu-

ment and every judge states it in his charge, it is a matter of conjecture whether

juries clearly understand it or its equivalent of "moral certainty," and, if they do,

whether they follow the legal line closely enough^ to make it a factor of any impor-

tance in their deliberations. The third rule, that the defendant's failure to testify is

not to be construed against him, is commonly disregarded by juries^ and is fast be-

coming a dead letter.

That the prosecuting attorney is a judicial officer is a sound statement of law, but

the deduction that he therefore acts as much for the accused as for the state is not

warranted. To an extent he may aid the defendant by his review of the case and by

fairly presenting the evidence to the grand jury as has been indicated,* but at the

trial he acts primarily as advocate for the government. He may aim to produce the

whole truth, but he seldom knows, or can know, the defendant's story. In every popu-

lous district he is an extremely busy, generally overworked man, necessarily occupied

in trying cases to the best of his ability, and with little time or opportunity to look

out for the other side. In the heat of trial and in his zeal to convict, the prosecuting

officer has often gone such lengths that new trials constantly have to be ordered by

courts of last resort because of his unfairness.^An epitome of adjudicated cases reveals

that he "has misstated the facts and obtruded improper matter into his opening state-

ment to the jury, has impressed the jury by the suggestion of crimes other than the

one charged, has attempted to get improper matter before the jury, has abused

Cf. Report of the Massachusetts Commission on Immigration (1914), page 112 ; Minority Report of Special Comr
mittee on the Public Defender of the New York County Larvyers' Association (1914), page 11.

^ Train : Tlie Prisoner at the Bar, pages 169-161 ; Storey : Reform of Criminal Procedure, page 214.

'" Train: op. cit, pages 207 et seq.

* See ante, page 109.

* Preliminary Report for the National Economic League on Efficiency in the Administration of Justice, page 27.
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witnesses, injected his personal and unsworn and damaging statements into the tes-

timony, called the defendant all the vile names in his too plethoric Billingsgate dic-

tionary, and has resorted to all sorts of reprehensible devices to awaken prejudice."^

Much of such unfair conduct is due to the peculiar difficulty under which the district

attorney labors. He is pitted against lawyers who are willing in their defence to use

every trick, strategy, subterfuge, and device in their repertoire to delay or defeat

him. He is forced to adopt an aggressive, distrustful, partisan attitude which is not

consistent with the theory of his official impartiality." In short, to expect him ade-

quately to represent both sides is, as every lawyer knows, to expect the impossible.

These seven safeguards are essentially latent, not active, in their nature. The shrewd

criminal supplied with money and able counsel may employ them and the technical-

ities which accompany this procedure to such an extent as to set the whole system at

naught. Because some such striking instances are known to most people, when these

several protections are stated one after the other, there is a temptation to jump to the

conclusion that the law is already too considerate of defendants. It is overlooked that

in the cases of the poor, standing alone without counsel and without funds, they may
prove unavailing.

The great defect, which is common to them all, is that they are effective only in a

negative way. Everybodywho investigates the case for trial—from the complainant on

through the police, bureau detectives, and the district attorney— is on one side. If the

evidence shows the defendant to be not guilty, the protections operate; but nowhere in

this system is any provision made for ascertaining the facts or the law in favor ofthe ac-

cused. Manydefences are affirmative in their nature, as character evidence, self-defence,

alibi, and the bias or malice of the complaining witness. The type of case in which

innocence fails to manifest itself at one stage is precisely the type of case in which

innocence will not be discovered by these protections at any stage of the proceedings.

These are the reasons why the foregoing checks and precautions fail to secure to

the poor as adequate protection as we believe to be the right of every individual

accused of serious crime. Adequate protection, in last analysis, depends on adequate

representation, so that ifour criminal procedure, as it stands, is to be found sufficient,

it must be on the ground that it does provide proper representation to the poor

through its system of assigning counsel.

§4
After a case has reached the superior court and passed through the preliminary

stages, the prisoner is required to plead guilty or not guilty to the indictment, and

' With only a change of tense, this sentence, every phrase of which is supported by decisions, is to be found in
Fultze: The Public Defender, 31 American Law Rev. 395. More recent cases are cited and quoted in Goldman : The
Public Defender, pages 2&-31 ; Wood: The Place of the Public Defender in the Administration of Justice, page 9.

- 6 Journal of Crim. L. 662; McCulIoch: Here is Justice, 31 Everybody's Magazine (1914), 248, 249; Goldman: The
Public Defender, chapter iii. Public Prosecution and Prosecutors; TTie Office of the Public Defender, page 9; TTie
Place of the Public Defender in the Administration of Justice, page 8.
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at this time, if he has no counsel and is too poor to employ his own counsel, it is the

practice in the majority of American jurisdictions for the judge to as-

e dys em
^^^^ j^.^ some lawyer to act in his behalf at the trial. In this one par-

qf Assigne
j-jg^iar department the traditional administration ofjustice has recog-

Counse
nized that the function of the attorney is essential, that there are per-

sons who cannot afford attorneys, and that therefore in the furtherance of its justice

the state must gratuitously furnish such persons with counsel.

The assignment system varies from state to state, but its important features are

these. Counsel are always assigned in murder cases, and this is true even in those states,

such as the New England States, where there is no general assignment system. In mur-

/ der cases assigned counsel are paid and in many jurisdictions have an additional allow-

!

ance for expenses.^ In about half the states counsel are assigned in all felony or more

serious cases, that is, to practically all defendants who appear in the superior crim-

inal courts without their own counsel. In all but seven states counsel in such cases

are not paid and have no allowance for expenses.

Although there are local exceptions due to the fairness of the law in reimbursing

counsel or to the exceptional pains of the judge in making assignments, the follow-

ing generalization as to the system is warranted : in murder cases the assignment of

counsel has been reasonably successful, often brilliantly so, and in all other cases

it has been a dismal failure. This is no paradox; the reasons for this partial success

of themselves show why in the main the system has been, and was bound to be, a

failure.

(]^ounsel assigned in murder cases work with great zeal. Theygenerally earn a greater

fee than the state pays and expend more than they are reimbursed. But it is recog-

nized that the newspaper publicity which attends a murder trial gives a lawyer the

best advertising he can ever have and is just as valuable as a cash payment. The fact

that the defendant's life is in his hands naturally spurs the lawyer on. In a word, the

case appeals simultaneously to the lawyer's self-interest and to the best traditions of

his profession.

The situation is reversed^ in other cases. The prisoner arrested for burglary, rape,

j/or assault may arouse no sympathy, in fact the matter may be revolting. More im-

\ / portant, the average lawyer, however honest and desirous of performing his profes-

/>v sional obligations, cannot afford to give a thorough defence. Even if he could devote

C several days' time to the trial, he cannot pay out of his own pocket for investigators,

detectives, and medical, handwriting, or other experts. Witnesses may be in other

states, and he can neither pay their travel expenses nor engage counsel to take deposi-

, tions. The situation forces on the conscientious lawyer the ugly dilemma of either

spending largely of his own funds or of giving an improper defence. Few lawyers are

' This is so in Massachusetb?, where counsel are assigned only in capital cases. Revised Laws of 1902, c. 157, §§ 16, 17.

* District Attorney Smith, of Nassau County, New York, wrote to the Committee on the Public Defender of the New
York County Lawyers' Association: "I find that attorneys assigned todefendpersonscharged with crime other than
capital cases do not always take the same interest in behalf of their clients as attorneys do who are retained."
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in a position to take the former course. The more well-to-do attorneys are entirely

out of criminal practice, and as they lack experience in this work are virtually exempt

from assignment,^

In the light of reason and in the face of the evidence which has been adduced it

1 is clear that the assignment system in all but capital cases is unfair to the attorney,

1 unfair to the accused, and that it does not work." The adverse report on the public ^^
defender by the New York City Bar Association admits, "There is considerable force

I

in this contention" that "a poor man's defence is seriously hampered and often pre-

vented by the failure of our laws to make any provision for the expense of investigat-

ing and obtaining evidence, or for compensation to assigned counsel, except in mur-

I der cases." ^ The adverse majority report of the New York County Lawyers' Associ-

ation makes the statement that "juries are prone to extend sympathy to defendants

I

when it appears that counsel has been assigned to defend them."* As an argument,

I

this is an admission which gives the case away. As a fact, the jurors cannot know
i whether counsel is retained or assigned except in rare instances. Once they did know,

\
for a frank advocate closed his address to the jury with: "This man has no lawyer. I

; am only assigned counsel. I get no pay. My only reward is in heaven, and how can I

^ever get there!"

J Courts have made spasmodic efforts to whip the assignment system into shape by

\ enlisting the leaders of the bar, but the attempts have not succeeded and have been

[ short-lived. Assignments as a rule, except in murder cases, fall either to very young '

members of the profession who are willing to serve for the sake of the experience, or to

a peculiar class which has arisen in response to our curious condition of affairs. How- N^
ever amusing to the bar the custom of assigning criminal defences to its most recent

accessions may be, the proceeding on its face is unfair. With legal education as it is,

the fledgling is little more qualified to defend than the prisoner is to conduct his own \

defence. Every lawyer remembers his first cases. However great his zeal or untiring his

efforts, the inexperienced attorney labors under an enormous handicap. It cannot be

said that where liberty and disgrace are the stakes a contest between an exjjerienced,

capable district attorney armedwith all the resources of organized societyand a young,

untried, resourceless attorney, generally embarrassed and often frightened, is a fair

trial.^

A consideration of the second class of attorneys to whom assignments fall brings

* See Prospectus of New York V'oluntary Defenders Committee, published in the New York Law Journal for March
19, 191", and also separately in leaflet form.

^ See 6 Journal of Crim. L. 496, 927 ; 84 Independent (1915), 86, 94: Prospectus of the New York Voluntary Defend-
ers Committee; Wood: The Place of the Public Defender in the Administration of Justice (1914), pages 5-8: Gold-
man: The Public Defender , chapter ii. The Injustice of the Assigned Counsel System; J. P. Schmitt: The Duty of So-
cle ti/ to the Poor before the Law (,1914); Minority Eeport of thePublic Defender Committee of theNew York County
Lawyers' Association, containing letters from judges and district attorneys.

' Fifth Report of the Law Reform Committee of the New York City Bar Association (1916), page 15.

* This statement in the Majority Report may be found in Bench and Bar, n.s., vol. ix, p. 313. It is quoted and pointed
out on page 18 of the Minority Report.

° Wood: The Place of the Public Defender in the Administration of Justice, page 6; 6 Journal of Crim. L. 496; Gold-
man: The Public Defender, page 20.
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us to one of the sorest spots in all our administration of justice. Just as the neglect

to appreciate the position of injured workmen brought in the contingent fee with its

train of abuses, so the impossibility—to the honest lawyer—of the assignment sys-

/ tem has given rise to the "professional" assigned counsel. Less polite terms, such as

/^ "jail lawyers," " shysters," and "Tombs runners," are often used as descriptive of this

class. Every lawyer who has the slightest acquaintance with the criminal side knows

that this condition exists ; it is frankly admitted even by those who disbelieve in the

necessity for a defender in criminal cases.

^

These men have learned how to make a living out of assigned cases. On days when

the grand jury returns its indictments, and the prisoners are brought to the rail to

plead, these lawyers may be seen sitting within the bar enclosure expectantly waiting.^

Sometimes they are easily identified by their "lean and hungry look."They are willing

to take assignments because they have succeeded by intimidation, threats, extortion,

and even worse, in putting the assignment system on a commercial basis. They know

. how to strip a prisoner and his relatives of every last cent. For one whose conscience

^(,^^ permits him to magnify the crime, the sureness of conviction (unless he is paid to

/ defend), the severity of the judge, and the horrors of prison, the process is simple

and produces results. They have procured fees in devious ways, ranging from com-

pelling the mortgage to some shark of all the household goods to forcing the pris-

oner's wife to sell herself on the streets. That this degradation exists in connection

with the administration of criminal justice is common knowledge. And back of the

professional assigned counsel have grown up runners and straw bondsmen, who have

worked their way into the jails, corrupted officials, and preyed on the prisoners.^

A system of justice which entrusts one of its essential functions to such men is a

bad system. If well paid, the professional assigned counsel undertakes a defence that

knows no bounds of honesty or propriety. It is largely this sort of conduct which

has forced prosecuting attorneys out of their impartial position into an attitude of

\ hostility and distrust. In these cases it would be ridiculous to consider the lawyer as

a minister of justice. If not paid, he is perfectly willing to betray his client by neglect-

ing the case, or forcing him to plead guilty, or deserting him altogether.

The assignment of counsel in criminal cases, except when the offence charged is

murder, has been a general failure. In part it has become a means of extortion. As

a system, both in plan and operation, it deserves unqualified condemnation.

' See Fifth Report of the Law Reform Committee of the New York City Bar Association, page 14.

^ Prospectus of New York Voluntary Defenders Committee, pase 2.

' For statements as to the existing situation see Wood : Tlie Place of the Public Defender in the Administration of
Justice; Goldman: The Public Defender, page 19; Report of the Massachusetts Commission on Immigration, page
111 ; Report of the Boston Municipal Court (1916). page 16 ; Train : 77ie Prisoner at the Bar, pages 72-77 ; Report of
the Chicago Bar Association(1916), pages 29, 76efse(j.,- 7 Journal of Crim. L. 596 ; Final Report of the New York Com-
mission to Inquire into Courts of Inferior Criminal Jurisdiction, Assembly No. 54 of 1910, p. 70 ; Chicago!,. A. S.

£i«iZ€<m, 1912-13, No.l,p.7;lKansas"cityL. A. R. 10: 27N. Y. L. A. R. 34; 33 Ibid. 13; Z5 Ibid. 11,22; 15 N. Y. Legal
Aid Rev. No. 3, p.3; Proceedings of Fourth Convention of Legal Aid Societies, page 20.
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Because of this breakdown the idea of a defender in criminal ca^es came into being

and in the last few years has grown apace. Some attempt has been made to discredit

the plan by stamping it as visionary, as a prelude to complete social-

' ization of the bar, and as subversive of fundamental rights. The pro-

•^ posal to establish a definite defender is not revolutionary, nor is the

•^ thought new.^ It is not an untried experiment, but one that can be sub-

jected to the test of accomplishment. The essential underlying ideas in the proposi-

tion are two : first, that the official or attorney responsible for the defence of indi-

gent prisoners should be paid for his services and his expenses defrayed; second, that

instead of having counsel changing from case to case, all the work should be central-

ized in the hands of one official or organization.

The criminal procedure of other countries shows that elsewhere much progress

has been made in these two directions. For centuries in Scotland there has been an

arrangement whereby the bar associations (both of advocates and solicitors) each

year designate certain members to act for the poor, and to this group all assignments

are made, thereby securing responsibility and a certain amount of centralization."^

In New Zealand, the magistrate, if satisfied after examination of the poverty of the

defendant, assigns him counsel from the list furnished by the Law Society. Such

counsel receives the same fees as the local Crown solicitor for the prosecution, and

is allowed money to defray expenses.^ In Rome, there is a Society for the Gratuitous

Defence of Accused Persons, composed of counsellors and attorneys, which was

licensed as a charitable corporation in 1904 and represents the plan of a legal aid

society for criminal cases.* In the Argentine Republic, the defence is entrusted to

counsel appointed by the Supreme Court for life at a monthly salary; in Norway,

the expense of counsel for the defence is borne by the state; and in Denmark, the

court appoints for each case a prosecutor and defender, both being selected from

a list of public attorneys appointed by the King.''

In America, the idea was urged at the end of the eighteenth century. Concurrently

with the work of the constitutional conventions, which did much to put accused per-

sons in a more favorable position, Benjamin Austin wrote;^

"As we have an Attorney General who acts in behalf of the State, it is proposed

that the Legislature appoint another person (with a fixed salary) as Advocate

* 6 Journal of Crim. L. 669; Fifth Report of the Laiv Reform Committee of the New York City Bar Association

(1916), page 2.

^ Kecdy. Criminal Procedure in Scotland, American Institute of Criminal Law and Criminology. Bulletin No. XI
(1913), page 11.

' 48 Law Journal (1913), 538; 19 Virginia Law Register (1914), 788.

* Chicago Legal Aid Revietv, vol. v. No. 3 (October, 1908), p. 7.

" Goldman: The Public Defender, pages 9-13.

* Honestus: Observations on the Pernicious Practice of the Laio, page 26.
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General for all persons arraigned on criminal prosecutions; whose business

should be to appear in behalf of all persons indicted by the State's attorney."

After a period of quiescence the idea was revived, and by 1896 legislation pointing

toward public defence had been introduced in a dozen states.^ Since then the move-

ment has gone forward with accelerating velocity. In 1906, Arthur Train in his fa-

mous The Prisoner at the Bar wrote of the imperative need for relief in criminal cases

and advocated an organization analogous to the legal aid society.^ Two years later

Dean Wigmore wrote, " Ultimately we shall have a public defender, appointed and

paid by the state, precisely like the public prosecutor."^ In 1909, the New York Legal

Aid Society was petitioned to undertake the defence in criminal cases.* During 1909

and 1910, the proposition was urged in Cleveland by the Legal Aid Society.^ A year

or two later, a pamphlet^ was prepared by J. P. Schmitt of the New York Bar strongly

advocating the idea, which is of especial interest because it names Judge Latshaw of

Kansas City as "one of the ablest advocates of the establishment by the State ofa pub-

lic defender." The significance of this statement lies in the fact that Judge Latshaw, as

presiding Justice of the Kansas City Criminal Court, has done everything within his

power to make the assignment system successful,and unquestionably in his court it has

operated more satisfactorily than in the large majority of other courts. His endorse-

ment, therefore, is that of one who has seen the assignment system at its best. In 1914,

the Massachusetts Immigration Commission reported squarely for the public defender

and proposed a bill.^ From 1914 on, there has been a flood of articles in both legal and

popular magazines, bar associations have appointed special committees to consider

the plan,^ and a large number of bills have been introduced into the various state

legislatures.^

An examination of this literature reveals the fact that the defender idea, in last

analysis, is nothing more revolutionary than a plea for the extension of what is best

in the assignment system and for reorganization along modern lines of efficiency. As

payment of a reasonable sum for services and expenses in murder cases has worked

well, let it be extended to the other cases, for assignments in all cases rest on the same

principle and are used to secure the same result. As centralization of work makes for

economy, efficiency, and responsibility, let there be, instead of a shifting group of

attorneys, one definite official or organization charged with the duty of defending the

poor, to whom all assignments may be made.

1 Fultz: The Public Defender . 31 American L. Rev. (1897) 393.

^ Train : The Prisoner at the Bar, page 77.

* Chicago Legal Aid Review, vol. v, No. 3 (October, 1908), p. 7.

* 7 N. Y. Legal Aid Review, No. 2 (April, 1909), p. 1. ^3 Cleveland L. A. R. 12 ; 4 Tbid. 12.

" TTie Duty of Society to the Poor before the Laiv. This is undated. It was published in 1914.

' Report of the Massachusetts Commission on Immigration, pages 112, 228.

' In addition to the two New York Committees whose reports have already been cited, see 1915 Report of the Chicago
Bar Association, page 63; 1916 Ibid., page 75; 1917 Ibid., page 69.

' For a chronology of the legislation from 1913 to 1916 see Goldman : The Public Defender, pages 87-96. Since 1916

legislation has been introduced in Connecticut, Colorado, and Virginia.
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§ 6

Provision for the first^ defender in criminal cases was made by the Los Angeles County

Charter^ which, after adoption by the people and ratification by the legislature, went

_ into effect in June, 1913. After civil service examinations, Walton J.

/ Wood was selected for the position, and his office was opened on Jan-

.
uary 7, 1914. In February, 1915, a defender in the municipal court was

provided in Portland, Oregon,^ in July a defender in the superior court

was established in Omaha;* and in November the city of Los Angeles created a police

court defender.^ In February,1916,thecity of Columbus under its Home Rule Charter

made provision for a defender in the municipal court.® In New York a splendid organ-

ization under the name of the Voluntary Defenders Committee began work on April

2, 1917.

Under the impetus of the movement several states have passed laws entitled acts to

establish" public" defenders, but the provisions only go half-way, so that it is some-

what inaccurate and rather misleading to consider them as establishing definite offi-

cials or organizations, though they are unquestionably steps in that direction. Thus

Virginia in 1916 provided for the appointment of a defender in Richmond by the

presiding justice, to hold office for two years, but to be paid no salary unless the city

council should see fit to appropriate a sum for that purpose.^ Such a law secures cen-

tralization, but still leaves the old difficulty of putting an unfair, if not impossible,

burden on the attorney. The Connecticut legislature in 1917 authorized the judges

of the superior court to appoint an attorney as defender for the term of court, his

services and expenses to be paid out of public funds.* This makes possible adequate

representation, but loses the advantages of permanent responsibility.

As the work in Omaha is relatively small, and as no reports have been issued, the

test of the defender in the superior court on the basis of accomplishment is best made

by examining the work done in Los Angeles and New York. An idea of the extent

of the work is gained from the following record of cases undertaken :

^

Citv Period Cases

Los Angeles Januar}' 7, 1914-June 30, 1914 200

Los Angeles July 1, 1914-June 30, 1915 450

' In 1911 Oklahoma provided its Commissioner of Charities with an official who was called a "public defender." The
title was a misnomer. His function was not to conduct the defenceof poor persons in criminal cases but, asdeflned by
the statute, to "institute, prosecute, or defend any suit or action in any court on behalf of any minors, orphans, de-

fectives, dependents, and delinquents." This office was abolished in 1914. See Fifth Report of the Law Reform Com-
mittee of the New York City Bar Association (1915), pages 4-8, 26.

" Los Angeles County Charter, § 23. ^ City of Portland, Ordinance No. 30,107 of 1915.

*The law was passed by the Nebraska legislature in 1916. Session Laws of 1916, c. 166. In July, 1915, the Governor
made an ad interim appointment. Since November, 1916, the office has been elective.

* City of Los Angeles, Ordinance No. 33,348, new series.

' Proceedings of Fourth Conference of Legal Aid Societies, page 136.

' Virginia, Acts of Assembly of 1916, c. 204. See also c. 373. ' Connecticut Public Acts of 1917, c. 226.

° The Los Anareles figures are taken from the annual reports to the County Board of Supervisors, the New York
figures from the published report for April-May-June, 1917.
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City Period Cases

Los Angeles July 1, 1915-June 30, 1916 431

Los Angeles July 1, 1916-June 30, 1917 522

New York April 2, 1917-June 30, 1917 195

The large majority of these cases involve felony charges; a few matters of parole

and pardon are included. Owing to the newness of the work, accurate or standard-

ized classifications are lacking. By translating the figures into percentages, some idea
|

of the nature of the work may be obtained. In Los Angeles, the work is divided as

follows:^ felony cases 64 per cent, non-support matters 19 per cent, juvenile offences

9 per cent, the remainder representing inebriety and insanity cases, paroles, and con-

sultations. In New York, the felony cases are subdivided and are:^ burglary 38 per

cent, larceny 30 per cent, robbery 12 per cent, assault 8 per cent, homicide 3 per cent,

and the balance miscellaneous crimes.

Of greater significance is the record as to what happened in these various cases.

By keeping the figures in percentages a more accurate idea is gained.

Disposition Los Angeles New York

Pleas of guilty entered 68.0% 76.0% J

Tried and convicted 13.0 2.6 1

Tried and acquitted 5.7 5.3

Jury disagreed 1.9 —
Case dismissed 11.0 5.3

Discharged on recognizance — 10.5

After a plea or finding of guilt the defender's work still continues. When sentence

is to be imposed, an excessive or unmerited prison term may constitute as great an

injustice as an erroneous verdict. At this stage it is the duty of the defender to in-

form the court of all the surrounding circumstances, the condition and past history

of the prisoner's life, to ask mercy where it is deserved, and to assist the court in

arriving at a just disposition of the case.^ In Los Angeles, of 258 persons who pleaded

or were found guilty, probation was granted to 107; in New York, of 121 persons

who came up for sentence, 46 were released under suspended sentences. People v.

Harris is a California case which illustrates the need for adequate representation after

determination of guilt, if the court is to be enabled to mete out justice.^ Harris was

arraigned as a burglar, pleaded guilty, and claimed that he had entered the house

to secure food. The defender's investigation revealed that he had been unable to se-

cure work, had applied to the chief of police and secured a job for one day, had nearly

starved for two days before committing the crime, and that his record was clear. As

he had not actually stolen anything, the question of restitution was not involved. He

' From the 1910 Report to the Board of Supervisors.

' Report of Voluntary Defenders Committee, April-May-June , 1917.

' Cf. Prospectus of the Voluntary Defenders Committee, page 3; The Place of tlw Public Defender in the Adm.in-

istration of Justice, page 10.

* This case is reported in The Place of the Public Defender in the Administration of Justice, pagre 11; see also

60 Review of Reviews (1914), 742.
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was released on probation, which disposition was unquestionably fairer to him and

more in the interests of society than a term in the state prison.

How far the defender will prevent the conviction of innocent persons cannot, in

the nature of things, be answered with precision or by statistics. The question is based

on an imaginary premise, for we I'arely know whether the accused is guilty or inno-

cent. In the more serious cases there are seldom impartial eye-witnesses to the act.

Only the accused, and sometimes his accuser, has absolute knowledge, and the word

of neither can be accepted as final. There is no standard of comparison, for it is im-

possible to determine how many verdicts of guilty are erroneously found under our

present system. From time to time cases come to light where eri'or appears to have

been committed,^ but this again is conjectural, for we lack even a court adjudica-

tion as a guide. AVe have no proceeding, such as that in France,^ whereby a man once

found guilty and his case closed can some time later secure a new trial and be pro-

nounced innocent. With us, he may be pardoned or paroled, but never acquitted.

It is unquestionable that the existence of the defender must prevent some unjust

convictions. We believe that by a jury verdict after a fair trial we approximate the

tiTith as closely as is possible. The defender reduces the danger of error to a mini-

mum because he guarantees a fair trial to every one.^ This is the fact in Los Angeles.

Although the defender instructs more of his clients to plead guilty than did assigned

counsel under the former regime, and although he tries only cases where he has faith

in the defendant, he has secured a substantially larger number of acquittals.*

The case for the defender rests primarily on the fact that such an office performs

an essential function in the administration of justice more efficiently, more economi-

cally, and with all-round better results than any other plan. The increased efficiency

can readily be appreciated. It is apparent that, ifother factors are anywhere near even,

the attoi'ney who devotes all his time to criminal work is more familiar with the law

and the details of procedure than the attorneywho is occasionally assigned a case. Cen-

tralization of work makes specialization possible. The office learns the easiest method

ofconducting the work, it develops its own staffof investigators, and knows the proper

authorities to consult as points arise. The defender becomes an expert in criminal law

just as we have experts in patent, or mining, or corporation law. The result is the same

as the greatly increased efficiency in caring for the civil cases of the poor which has

resulted from centralizing all such work in a well-organized legal aid society.

A defender*'s office, whether supported by the state or by contributions, obviously

costs more than assigned counsel who are paid nothing. If, however, adequate repre-

sentation is to be had, assigned counsel must be paid and their expenses reimbursed,

' Of these the most recent is the Stielow case in New York, New York Times for May 12, 1918, page X 5. See also 106
Outlook (1914), 660: Boston Herald for October 10, 1917; and the statement of Judge Crist in 62 Ann. Am. Ac. Pol. &
Soc. Science (1914), 179.

' For an explanation of the French review proceeding see Richard W. Hale: Tlie Dreyfus Story (3d ed. 1899).

^ TJie Place of the Public Defender in the Administration of Justice, page 13.

* The statistics are given post, page 123.
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so that the true comparison to determine the more economical method is between the

defender and paid assigned counsel. During its first ten months the expense of the

criminal department of the Los Angeles office was about $8400; during 1915, $9400;

and during 1916, $11,161.40.^ The average cost per case was respectively $23.86,

$20.88, and $21.38, or a flat average for three years in 1324 cases of $21.87 per case.

In the superior criminal court for Milwaukee, where assigned counsel are paid, the

expense over a period of four years ending 1913 averaged $4934.25 per year for 121

assignments each year, or an average cost per case of $40.86.^ It is probably not in-

accurate to estimate that to secure adequate representation for indigent prisoners by

paying assigned counsel is twice as expensive as by the defender plan.

Undoubtedly a further saving accrues to the state from the greater despatch with

which the defender conducts his cases, thereby reducing the enormous overhead ex-

pense of maintaining the judicial machinery. The defender has no outside conflicting

engagements ; both he and the district attorney are available for trial when reached.

He saves time in not raising formal or interlocutory questions for purposes of delay.

His position and his relationship with the district attorney are such that cases are

tried to the merits rather than on technicalities. The delays which at times have

amounted to an open scandal are not utilized by him, because that is not his duty.

Mathematical demonstration is based on such involved computations that it would

be an unjustified digression in this study. In his 1916 report to the Board of Super-

visors, Mr. Wood undertakes an extended analysis of these figures and reaches the

conclusion, which is warranted by the facts, that his department saves Los Angeles

County, over and above all expenses, a sum of about two thousand dollars each year.^

Before passing to a consideration of some of the further particular results of the

defender plan, it is necessary to advert briefly to certain questions about the conduct

of the work which always obtrude themselves in the discussions. They are mostly

philosophical or ethical in their nature, such as " Will the defender defend men whom

he knows to be guilty?" and " Should he require defendants to take the stand against

their will?" Such questions are admittedly difficult, but they are not peculiar to the

defender in criminal cases. They are precisely those questions which confront all law-

yers, and which the codes of ethics can answer only in generalities. So far as the lines

of conduct are clear they will be better observed by the defender than has been the

case with retained criminal lawyers. He may not be able to prevent his clients from

using perjured defences, but certainly he will not be a party to manufacturing them.

It is his duty, as it is that of every attorney,* to refuse to permit evidence, known to

' These figures are taken from the reports to the Board of Supervisors. They are not absolute because, as the public

defender also does civil work, some administration expenses had to be prorated; but if they err, it is not on the side

of underestimation.

^ These figures were furnished by the Milwaukee Bar Association, and are published in The Place of the Public De-

fender in the Administration of Justice, page 18.

^ See also 8 Journal of Crim. L. 230, 597.

* For a discussion see In re Palmieri, 162 N. Y. Supp. 799. The case was reversed on the facts but not on the law in

221 N. Y. 131.
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him to be false, to be introduced before the court. Though he may believe the defend-

ant guilty, it is his duty, under all codes of ethics, to represent the defendant at the

trial and give him an honest defence. Mere belief gives to tlie lawyer, acting under a

court assignment, no right to constitute himself judge and jury. If he has indepen-

dent knowledge of guilt, it must be from facts which would make it his duty to be

witness and not advocate.

The most troublesome question is as to his duty when his knowledge comes from

his client's confession, which is privileged. In practice this issue has not presented

itself. In New York, all defendants who have admitted guilt have been persuaded to

be honest with the court and plead guilty.^ When the problem does arise its solution

will have to be left to the individual conscience deciding on the facts of the partic-

ular case. It is the strongly prevailing present opinion of the bar that in such cases

it is the lawyer's duty to defend, refraining from introducing any false evidence, per-

mitting no perjury known to him, but requiring the state to prove fairly the truth

of its charges. More instructive than any abstraction is the story of what actually

takes place. William Dean Embree, in his first report as counsel for the Voluntary

Defenders Committee, makes this frank statement of his exj)erience in New York:^

" Of the twelve cases actually tried there were eight acquittals and four con-
victions; of the twelve men who went to trial all asserted their innocence to

counsel. Of the eight acquitted we believed in the innocence of six. Of the four

convicted two were clearly guilty: the evidence against the third was over-

whelming; and the evidence against the fourth was not strong but he had all the
subjective evidences of guilt."

§7
In addition to the essential features of the defender's work, which are to advise prison-

ers as to their legal rights, give them honest representation at the trial, and submit

„ to the court the facts by which a just sentence may be fixed, there are
Further Re- . . . .

certain further important results. The whole tone of criminal trials

*% has been raised. The superficial but common remark that it is absurd
*^ for society to employ one man to convict and another to acquit has

been shown to be wholly beside the point. The administration of justice gives to each

merely the function of presenting his side of the case in the belief that in the clash

truth is best discerned. Instead of working at odds, it has been possible for the two

attorneys to work in harmony to a common end.^

In both Los Angeles and New York the defender has the cordial support of the dis-

' Report of Voluntary Defenders Committee, April-May-June, 1917, page 3. For the same experience in Los Angeles,
see Clary: TTie Public Defender, 7 Pomona College Quarterly, 49, 66.

' Report of Voluntary Defenders Committee, sxipra.

' See Report of Voluntary Defenders Committee, April-May-June, 1917, page 4; The Office of Public Defender,
page 16; The Place of the Public Defender in the Administration of Justice, pages 16-20 ; 107 Outlook (1914), 828.
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trict attorney. The defence is conducted without resort to trickery or deliberate false-

hood, and the knowledge of this fact permits the prosecution to adopt an equally

high plane of conduct. This is well demonstrated by the attitude of the two officials

in insanity cases. In murder cases the defence of insanity has at times been so much

abused as to become a by-word. It has been said that alienists could be secured to

testify to anything. Certain it is that the spectacle of six experts testifying for the

government that the accused is wholly normal and an equal number swearing for

the defence that he is violently insane has not been edifying. It has tended to turn

a trial into a farce and, as developed by the press, it has thrown discredit on the

entire administration of law. When such a case arose in Los Angeles and the defender

interposed the defence of insanity, the prosecutor knew the claim was bona fide. The

two officials asked the court to appoint three disinterested physicians as experts, and

it was stipulated that no other alienists would be called at the trial.^ Such a method

is fair, economical, and calculated to dignify the whole tone of our criminal pro-

cedure.

That the defender tries his cases on their merits without resort to technical objec-

tions taken chiefly for purposes of delay, and that this course saves time and expense

to the state without prejudice to the defendants, is borne out by such figures as are

available. In such a field as this, it is, of course, impossible to attain mathematical

precision ; all that can be done is to submit facts from which reasonable inferences

may be drawn. An idea as to the use of technicalities is gained by reviewing the work

of the Los Angeles defender in 1914 in contrast with that of paid attorneys in Los

Angeles during the same year.^ The figures as to demurrers are striking.

Number of felony cases

Number going to trial

Demurrers filed

Demurrers sustained

Motions to quash

Motions granted

Motions for new trials

Motions granted

Appeals taken

Number of trials

Number of days in trial

Average time in days per trial

' G. Smith : Making the Laiv tvork Both Ways, 84 Independent (1915), 94 ; 7 Journal of Crim. L. 597.

' These figures were submitted by Mr. Wood to the Board of Supervisors as a part of his report for 1916. They were
subsequently published in 7 Journal of Crim. L. 230.

Paid Attorneys
in 191k
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The time saved by the defender being on an average slightly more than half a day

per case tried, it is easy to see that in the course of fifty or one hundred trials quite

a saving is effected when it is remembered that the daily cost to the state of a crimi-

nal jury trial is from one hundred and fifty to two hundred dollars.^

That the defender's conduct is not a deprivation of substantial rights, and that it

does not militate against the accused's chances to demonstrate innocence, is reason-

ably well borne out by the following table. The inference is warranted that persons

represented by the public defender have fared as well as those represented by their

own attorneys, and better than those represented by assigned counsel before the advent

of the defender.
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aggeration to say that if no other reason existed, the defender plan would be more

than justified by its success in stamping out these serious evils and thereby protect-

ing from these "shysters" and "jail lawyers" not only the prisoners but the admin-

istration of justice itself.

One further result deserves mention here. The defender in criminal cases will be

able to accumulate a fund of experience and data which will cover new fields and

complement the facts gathered by probation staffs and the courts themselves, all of

which will be invaluable in pointing the way to the betterment of our criminal pro-

cedure and our treatment of the criminal.^ This opportunity is similar to that afforded

by the legal aid organizations, so that its signifiance may conveniently be treated

more fully in a later section devoted to this subject.^

|8
Whether or not the defender plan ought to be extended to the lower courts is a ques-

tion that does not admit of easy answer. As to that part of the work of inferior crim-

inal tribunals which relates to preliminary arraignments and proba-

, y ble cause hearings there may be need of a defender, but he should
tjt the LozvcT .

be the same official who works in the superior court. This original

jurisdiction of the police and municipal courts includes felonies,

and the proceedings constitute the first stage in all serious criminal charges. If the

defender is later to be called upon to represent the accused in the superior court, he

clearly ought to have the right to appear at every step in the procedure, and there-

fore as to this limited field there may be need of his services. Certainly the Los An-

geles charter provision which precludes the defender from acting in the lower courts

in such instances is a mistake.^

As to misdemeanors and all other cases over which the lower courts have final

jurisdiction (subject only to appeal), by having power themselves to impose a fine

or prison sentence, the situation is entirely different. Many of the reasons for the de-

fender in the superior courts do not obtain in the inferior courts. Very often there

is no prosecutor, or if there is, his work is purely formal, so that there is little or no

inequality in not furnishing counsel to the accused. Formal trials are the exception.

The procedure is simple: in the absence of counsel the judge follows the rules of evi-

dence only loosely, and generally the judge himself conducts the proceedings, bringing

out the facts on both sides. It is possible for the defendant to tell his own story in

his own words. As to many of the offences which bulk large in the work of the lower

courts, such as drunkenness, street-walking, selling without a license, vagrancy, and

overspeeding, the arresting officer is himself the witness and, except in those courts

' See Introduction by Dean Wigmore in Train : The Prisoner at the Bar (2d ed.), page xvii.

'Chapter XXII, Legal Aid and the Community, § 3, Preventive Law, page 214.

^ The Place of the Public Defender in the Administration of Justice, page 20.
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where the dangerous practice obtains of making the police act as prosecuting attor-

neys, which at once forces them into an aggressive and partisan attitude, such evi-

dence is generally free from the taint of spite or malice or revenge which may chai'ac-

terize the evidence in complaints sworn out by private parties.

On the other hand, it can properly and with much force be urged that these are

the courts of the people, that it is here that the great majority of persons have their

only contact with the administration of justice, and that in accordance with the

treatment they receive— particularly is this true of the immigrant population— will

they judge our institutions.^ Further, as to cases where representation is necessary,

the only possibility is to have a defender because the inferior courts never have

exercised the power of assigning counsel. Finally, it is truthfully said that the evil of

jail lawyers, "runners," unreliable interpreters, and preying bondsmen, exists in its

most malignant form in connection with the inferior courts.^

There is need for some one to assist the foreigner, the ignorant, and the terrified, if

their side of the story is to be fairly heard. Undoubtedly a responsible intermediary

who talked with the prisoners before their cases were reached could present the facts

more intelligently and with a great saving of time to the court. It does not follow,

however, that such a person must be an attorney. As in the small claims court, the

attorney's function in the inferior criminal court is slight. There are few questions

of law, the facts are generally simple, and the procedure is informal. It is likely that

so far as representation is concerned, all that is needed or desirable could be secured

through the probation officers. Much of the work done by the existing police court

defenders finds its counterpart in other states in the work of the probation staff. After

its study of the Columbus Municipal Court, the Bureau of Municipal Research recom-

mended that the office of defender be abolished on the ground that the woik was a

duplication of that of the probation officer.^ In Cleveland an intermediate plan was

tried. The Legal Aid Society asked Newton D. Baker, then City Solicitor, to appoint

a defender for the police court. It was arranged with the court that if parties needed

or asked for advice, they might be assigned attorneys from the civil side of the City

Attorney's office.*

The best examples of defenders in the lower courts are to be found in the police

court of the city of Los Angeles, and in the municipal court of Portland, Oregon.

For nearly a year the work was performed in Portland by a voluntary committee, until

in 1915, by ordinance, the position was made official.^ David Robinson was appointed

as defender and began work in March, 1915. No reports, other than monthly state-

' Cf. Final Report of the (Neiv York) Commission to Inquire into Courts of Inferior Criminal Jurisdiction, As-
sembly No. 54 of 1910, page 86; 9 Legal Aid Review, No. 2, p. 5.

' Final Reportofthe (Neir York)Commission,etc., pageW ; Report of theMassachusetts Commission onImmigration
(1914), House Document No. 2300, page 107 ; Report of the Boston Municipal Court for 1916, page 15; Train: The Pris-
oner at the Bar, page 74.

' Report of the New York Bureau of Municipal Research to the City Council of Columbus, dated January 31, 1917.

See page 28.

Baker: Police Court Prosecutions and a Public Defender, 2 American City (1910), 266.

" Ordinance No. 30,107 of 1915. To be appointed by the Council to hold office at its pleasure at an annual salary of $1800.
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ments to the Mayor, have been made. From an examination of such reports and the

files the following facts appear: From May 1, 1915, to December 31, 1915, 1998 cases

were undertaken, and during the year 1916 the number was 1363. The great decrease

was due to the prohibition law which took eifect January 1, 191 6. An analysis of 3077

of these cases (May, 1915, to November, 1916) shows the following results:

No. of Cases Discharged Held for Punished by Fine Continued
Qrand Jury or Imprisonment for Senteruie^

3077 997 79 544 1457

In Los Angeles the great success of the defender for the county led to the passage

of an ordinance on November 18, 1915, creating the position of city police court de-

fender.^ James H. Pope qualified under the civil service law and began his work Febru-

ary 14, 1916. Up to November 1, 1916, there had been 883 cases. No analysis of these

figures is available.^

The methods employed by both officials are nearly identical and may be stated

together. Neither attempts to represent all persons, but confines his activities to those

who are too poor to engage their own counsel. Those who have obtained bail are con-

sidered able to pay fees. In Portland, there is the further precaution of requiring an

affidavit of poverty ; in Los Angeles, the prisoner's property slip,made out by the jailer,

aflTords the basis for decision. Each night the jailer makes out a list of persons who

have been arrested and transmits it to the clerk, who checks off those released on bail.

Earlyeach morning thedefender receives this list from the clerk and then goes through

the jail, hearing each man's story, advising him how to plead, and often further ad-

vising him as to his future conduct. As the cases are called in coui't the defender again

suggests as to the plea, states the facts briefly to the judge,* and suggests a proper

disposition. If the plea has been not guilty, the process is nearly the same. There is

a marked absence of formal trials, of cross examination, argument, and the like. It is

for these reasons that an adequate probation staff ought to be able to perform the

necessary work as well as an attorney.

Many of the same advantageous results which have already been noted in connec-

tion with the defender's work in the superior courts can be observed in the inferior

courts. There has been a saving of time with its consequent economy. Prisoners are

properly advised, their cases are brought promptly before the courts so that they are

not unnecessarily detained in confinement, trials are more honestly conducted, for the

defender is never party to perjured or manufactured defences, and by reason of this

the relationship with the prosecuting officer is one of cordial cooperation. Finally,

the jail lawyers with their runners and bondsmen have been practically eliminated.

' Continued for sentence is analogous to release on probation under a suspended sentence.

' Ordinance No. 33,348, new series. The office was later put under civil service. The appropriation for the first year

was $2710. The defender's salary is $1680.

' The only report is a typewritten statement made to the Mayor on September 20, 1916. This deals with the work
generally.

* See 84 Independent (1915), 95, 99.
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All of these results, except possibly the last, can be secured by an adequate pro-

bation stafF.^ As the probation branch is indispensable to every criminal court, the

sounder line of development would seem to be to entrust this service to the proba-

tion officers rather than to duplicate the work and create new officials. There remains

the great and growing evil of the jail lawyer. Thus far it has not been met by any

agency as successfully as by the defender. There is not at present sufficient experience

to warrant a final statement. If, however, after intelligent cooperation between court,

jailer, and probation staff, the mischief caused by the shyster is not abated, there will

exist an irrefutable argument for establishing defenders in the municipal and police

courts.

§
^

The defender in criminal cases, whether publicly or privately supported, is unques-

tionably the best immediate method for securing freedom and equality of justice

„ ^ , to poor persons accused of serious crimes. It is a complete solution
Future Devel- ... . . ... . .

_ of the difficulties in the existing administration of the criminal law

j^
'^ which have placed poor prisoners at a serious disadvantage, and it

•^ remedies some of the most glaring abuses which have brought the

criminal law into disrepute.

The plan has gained great popular favor. An interesting reflection of this is to be

found in recent political campaigns in which district attorneys have asserted that, if

elected, they would themselves be public defenders.- Five years ago the phrase would

have been meaningless. The idea gives promise of rapid development. Since 1914 it

has spread very generally throughout the country, and has made more headway in

legislatures and in the community at large than the proposed reforms in court reor-

ganization and simplification of procedure. In three years it has made more impres-

sion on the public mind than its more ancient ally, the legal aid society, has been able

to make in forty years.

It is not unlikely that the superior court defender will become recognized in the

near future as an integral part in the administration of criminal justice. In the east

the initiative is more likely to come from private than from public sources. If the

legal aid societies possess the recjuisite vision and strength, they maybe expected to ex-

tend their work into the criminal field and establish departments which will afford to

the poor, who are accused of serious offences, the services of a skilful, well-equipped,

and honest defender.

' After an examination of the Women's Night Court in New York, where there is an excellent probation service,

made by Mr. Embree, counsel for the Voluntary Defenders Committee, and the writer, and after consultation with
Judge Frothingham of that court, it seemed evident that there was no need for a public defender.

' During the 1916 November election the hoardings in Denver carried this advertisement: " Vote for Foley for Dis-

trict Attorney— A Public Defender not a Persecutor."



Chapter XVI

LEGAL AID ORGANIZATIONS

The purpose of this Society shall be to render legal aid, gratui-

tously if necessary, to all who may appear worthy thereof, and

who are unable to procure assistance elsewhere.'

THE last and the greatest remedial agency is the legal aid society. Though it

stands as an extra-legal institution, unrecognized by the traditional adminis-

tration of justice, it has done more to place the poor in a more equal position before

the law than all the other agencies combined. For years it was alone in combating

the denial of justice. Now it is supported and aided by the recent development of the

other agencies which have already been described.

The legal aid organization is not a thing unto itself; its tremendous importance

consists of the direct part which it takes in the administration of justice. For this

reason the only true definition of legal aid work is in terms of relationship to the

administration of justice and to the various remedial agencies. Only such a defini-

tion can ascertain the principles common to all legal aid organizations, prevent our

being led astray by apparent differences in work in different cities, and establish a

standard by which we can gauge the success and failure of legal aid work as far as it

has developed.

A summarization of what has gone before brings us to a precise definition. We
have seen that our present inequalities are the result, not of an unfair substantive

law, but of the procedure which we have inherited and built up for administering

that law. We have seen that the defects in the machinery of justice which cause the

denial of justice to the poor are delays, court costs, and the expense of engaging

counsel. We have seen that delays and procedural difficulties will be eliminated in

due course as the reorganization of courts and simplification of procedure makes its

inevitable headway, and that costs can be taken out of the way whenever we have

the courage and will to do it. We know that the great difficulty, the difficulty which

is inherent in our system of administering justice and cannot easily be done away

with, is the exjjense of engaging counsel for advice or assistance in litigation.

We have examined eight groups of agencies and methods which are attempting

the equalization of justice by solving, in one way or another, the problem of the ex-

pense of counsel. Discarding the system ofassignment of counsel, which has amounted

to little and which contains but small promise, we have found that the four types

of cases which make up the chief burden of the poor are beginning to be taken care

of through six agencies. Through the small claims court wage claims and miscella-

neous small cases are beginning to receive suitable treatment. By conciliation and

arbitration a start has been made in the employment of a new method of caring for

* Constitution of the New York Legal Aid Society, Article I, § 2.
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small claims and domestic disputes. In the domestic relations courts a vast number

of domestic difficulties are securing proper disposition. Under the administrative

tribunals great progress has been made in the settlement and adjustment of suits

growing out of industrial accidents. From administrative officials much legal advice

is obtainable, and in a few instances direct assistance in litigaticij notably in con-

nection with wage claims, is available. Analysis has shown that, on the one hand,

the agencies are capable of large expansion both through their adoption in more

jurisdictions and through an increase in their functions; and that, on the other hand,

they are not and probably never will be complete solutions for the difficulty of the

expense of the attorney.

As to all cases in certain fields of the law and as to certain types of cases in all

fields, the attorney is a necessity. To secureequality of justice in such cases, the only

possible solution is to supply the attorney gratuitously to poor persons. Thus in the

field of criminal law there is no possibility of eliminating the attorney, and the prob-

lem of how best to supply him is answered by the seventh agency considered,— the

defender in criminal cases. What is true of the criminal law is equally true of great

parts of the civil law. The only possible solution is to supply counsel, and here the

legal aid society makes its appearance.

The function of the legal aid society is to furnish counsel to poor persons; to

undertake their cases when no other assistance elsewhere is available. This definition

fixes the relationship between legal aid organizations and the other remedial agen-

cies and the entire administration of justice. Before these other agencies came into v /

being the whole burden was thrust on legal aid organizations, to be met by them as

best they could. Their load is lightened and their particular work changed as the

other remedial agencies are established and developed. The Boston Legal Aid Society

must supply attorneys for miscellaneous small suits in the Municipal Court; the

Cleveland Legal Aid Society can refer such causes to the Small Claims branch of the

Municipal Court. The Kansas City Legal Aid Bureau must be prepared to under-

take proceedings to collect wages ; in Boston they need merely to be referred to the

State Board of Labor and Industries. While the work varies radically from city to

city, the function everywhere is the same. A steady change in the cases requiring

assistance from legal aid organizations is inevitable because of the part they play.

As the domestic relations courts widen their functions and take over illegitimacy

and separate maintenance, such cases will disappear from the legal aid offices; and

as the industrial accident boards become less able to take care of disputed compen-

sation cases, injured workmen will appear in increasing numbers among the legal aid

applicants.

If, in the language of the day, we conceive of organized society at war with the

inequalities in the administration of justice, then the first six agencies— small claims

courts, conciliation, arbitration, domestic relations courts with their probation staffs,

administrative tribunals, and administrative officials—constitute the first line of



130 THE REMEDIAL AGENCIES

attack. It is for the legal aid organizations, including the defenders in criminal cases,

to constitute the second line, to sweep up all that may evade or break through the

first line, and to go forward on the points which the first line cannot reach.

Having, in this general way, defined the relationship of legal aid work to the other

agencies and its relation to the entire administration of justice, we now turn to a

more detailed examination of how legal aid organizations came into being, of what

they have accomplished, of their present position, their future, and of their effect on

the law, on the bar, and in the community.



PART III

LEGAL AID WORK IN THE UNITED STATES





Chapter XVII

ORIGIN AND DEVELOPMENT OF LEGAL
AID ORGANIZATIONS

The founders of the Legal Aid Society, whose original intention it was to pro-

tect a certain class of poor immigrants from the rapacity of runners, ticket

speculators and the like, certainly had no idea of the majestic proportions

which their enterprise would assume. Like an avalanche it has gathered strength

and increased in proportions as it advanced. Arthur v. Bhiesen.^

§1

LEGAL aid work of an informal, unorganized, individual sort has always existed.

J The first legal aid work in the United States was undoubtedly done in the first

law office established in the American colonies. The various charity organizations,

some of which were established early in our history, have always done

^ a measure of legal aid work as the need arose by calling upon some

individual attorney to give legal assistance in a particular case. In a real sense the

service rendered, whether by law office or charity, may be called legal aid. Such work

by the individual lawyer is still to be found in any smaller city or town, and many of

the charities, even in the larger cities, still continue to give legal as well as material

assistance.

All work of this nature, though it must be recognized, lies beyond the scope of

our enquiry. Our concern is with the administration of justice as it affects the poor,

with agencies which are playing a part in the betterment of that administration, and

with any movement that seems to offer some solution for the existing denial of

justice. Informal and individual legal aid work, from its nature, is transitory and

fleeting. However much it may have aided the individual poor person here and there,

it failed to affect the administration ofjustice, it offered nothing permanent on which

to build, and when the enormous demand for legal assistance came with immigration

and the growth of great cities in the last quarter of the nineteenth century, it col-

lapsed. Then arose organized legal aid work which, being possessed of permanence

and rapidly taking on the character of an institution, steadily grew in every direc-

tion and dimension. Our concern is with this organized legal aid movement because

it offers one great solution for the inherent difficulty of the expense of counsel, and

because it bids fair to exercise a profound effect upon the administration of justice

itself. For our purposes, the distinction between individual and organized legal aid

work may be likened to the difference between the personal charity work of a phy-

sician for individual patients and the establishment of hospitals and dispensaries. Or,

to come more nearly to our own subject, judges have from time to time tried to ad-

just small disputes by conciliation or informal hearing, but such isolated instances

' From the Twenty-fourth Annwil Report of the President of the Nein York Legal Aid Society, 24 N. V. L. A. R. 6.
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left no impression on the administration of justice and afforded no solution for the

general problem of securing justice in a multitude of small matters. It was only the

organized small claims court that had the power to alter the course of judicial ad-

ministration and to offer a general solution for the general problem.

We have already seen that legal aid work consists of giving legal advice and legal

assistance in negotiation and litigation to poor persons, without cost to them or

at a minimum cost which they can afford, in matters where no other assistance is

available. In the light of modern developments this may be spelled out to mean the

furnishing of lawyers in cases where lawyers are necessary if justice is to be done, and

where no other agency, as the state or the court, provides the attorneys or persons

to perform the attorney's functions. A legal aid organization is simply an organization

which has undertaken that responsibility. The organization may be a corporation, or

a voluntary association, or a department of a lai'ger organization such as a bar as-

sociation, a municipality, or an organized charity; but there is implied something

more than individual effort, there must be some elements of association, combina-

tion, and cooperation, through which are secured continuity and permanence.

As the primary object of this study is to set out the functional importance of the

various agencies which are equalizing the administration of justice, the history of

these movements is of importance only as it makes clearer the part which each plays

or may be expected to play. With over forty legal aid organizations in the United

States, a volume could be written on the one subject of their history. All that can

be attempted here is to present the broad outlines of the rise and development of

legal aid organizations in order that from such a background the work itself and

its possibilities may be better appreciated and estimated.

§2
Organized legal aid work began its history in the city of New York in the year

1876. For nearly a century there had been in that city an association called The

German Society, which had an especial interest in German immigrants.

Following the Civil War there was a great German emigration, and to
PCTiod . ...

meet the legal questions which were constantly arising, particularly with

reference to the protection of newly arrived immigrants, The German

Society appointed a special legal committee. By 1875 the burden of legal work had

become so great that it was suggested by Sigismund Kaufman and Charles Hauselt

that a separate society be formed.^

Accordingly, early in the year 1876 a group of American citizens of German

birth and members of The German Society in New York met at the law office of

Edward Salomon, an ex- governor of Wisconsin, for the purpose of forming an as-

sociation, and on March 8, 1876, their organization was incorporated under the name

* Holls : T7ie Legal Aid Society, 8 Charities Review (1898). 16.
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of "Der Deutsche Rechtsschutz Verein."' Their purpose, as the original constitution

stated,Mvas "to render legal aid and assistance, gratuitously, to those of German

birth, who may appear worthy thereof, but who from poverty are unable to procure

it." Ex-Governor Salomon was elected president, offices were opened at 39 Nassau

Street, and an attorney, who had his own law practice, was paid a salary to take

charge of the cases of the new organization.^

This was not a legal aid society within the modern meaning of that phrase. It ex-

isted to protect German immigrants from the rapacity of runners, boarding-house

keepers, and a miscellaneous coterie of sharpers who found that the trustful and be-

wildered newcomers offered an easy prey. The purpose was relatively a narrow one.^

There was no conception of furnishing legal assistance in general, of preventing in-

justice except in this limited field, or of taking any part in the administration of

justice.Th^organization was proprietary in its nature ; it was supported entirely by

The German Society, by German merchants, and by persons interested in assisting

GermansTATthe outset there was no vision of the future. There was not even an

intention to try to develop into a general and far-reaching organization. But it was

a beginning which was strong enough to weather the distrust and jealousy at first

manifested by the legal profession,* and which did in fact, albeit unconsciously, lay

a firm foundation for the great development that was to come.

The organization was made efficient and businesslike. Careful records of the cases

and of sums collected for clients were made, and excellent reports, written in Ger-

man, were published each year.^ In 1879 the directors voted that on all collections

of over twenty dollars the Society should charge a commission of ten per cent, and

in 1881 the charge was extended to all collections above ten dollars. It is interest-

ing to note that at the very outset two types of cases clearly predominated. Out of

212 cases received in 1876, there were 113 claims for wages and 51 matters concern-

ing domestic relations; and in 1877, out of 750 cases, 281 related to wages and 61

to domestic difficulties. Until 1890 the work grew steadily, but it remained routine

in nature.

At about this same time a similar but entirely independent and unrelated move-

ment was taking place in Chicago. As in New York the frauds perpetrated on immi-

grants called attention to their legally defenceless condition and led to the forma-

tion of a society to help them, so in Chicago the great number of seductions and

debaucheries of young girls under the guise of proffered employment aroused the

women of the city^ and led, through the instrumentality of the Chicago Woman's
Club, to the formation in 1886 of an organization which was the next year incorpo-

' Constitution of 1877, Article I, § 2.

' History of the New York Legal Aid Society (1912), page 4.

^ 11 N. y. Legal Aid Rev. No. 2, p. 2.

* Holls: The Legal Aid Society, 8 Charities Review (1898), 16, 17.

' The first report was published February 28, 1877.

* Conover: The Chicago Protective Agency, 8 Charities Review (1898). 287.
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rated under the title of The Protective Agency for Women and Children.^ Like the

New York society, there was no vision of a general rendering of legal assistance to

poor persons. By force of circumstances, however, the work did outgrow its original

limits,and although still confined to assistance forwomenand children, it was extended

to include all legal difficulties presented by such persons. From an extremely small

beginning of about six cases a month, the work rapidly grew to formidable propor-

tions. In 1890 there were 1455 cases, of which 349 were claims for wages. It was from

the outset the policy of this Protective Agency to charge no fees of any description.

Careful annual reports were published.

In 1888, on the initiation of the Ethical Culture Society of Chicago, there was es-

tablished in that city a second organization, which was named the Bureau of Justice.^

This was in fact the first true legal aid organization. It undertook to supply legal

services in all cases to all persons, regardless of nationality, race, or sex. It was in no

sense proprietary; its leadership, control, and support were not derived from any par-

ticularly defined group, and its income came from charitably disposed persons in the

general public. It adopted the policy of charging some fees to its clients. By reason

of its wider scope, its work increased by leaps and bounds, so that by 1890 it was

thrice the size of its sister agency. According to the third annual report for the period

March 1, 1890, to March 1, 1891, the cases numbered 3783, and the sum of$10,658.45

was collected for clients. Had the society in New York continued along its original

lines, the leadership in the legal aid movement would have devolved on the Bureau

of Justice, but even while these twin Chicago organizations were making their first

brave experiments, changes destined to affect profoundly the whole future develop-

ment of legal aid work everywhere were quietly taking place in New York.

Emerson has said, "Every institution is but the lengthened shadow of some one

man," and nowhere is the truth of the statement more clearly illustrated than in the

relationship of legal aid work to Arthur v. Briesen. No history of legal aid work could

be complete if it failed to pay tribute to his courageous vision, his faithful leadership,

and his untiring labors in bringing justice within the reach of the poor, whom he

knew and loved. Mr. Briesen was not one of the original incorporators of the New York

Legal Aid Society. His connection with the work began in 1884, when his name

appeared on the slender membership roll. During 1889 he was a member of the law

committee, and at the annual meeting he was elected president for the year 1890, a

position to which he was annually reelected during the space of twenty-six years, and

which was terminated only by his resignation so that, in his own words, "younger and

stronger hands might take the helm."

To understand the situation which confronted the new president, it is necessary

to review what the Society had accomplished up to 1890. The work had gone forward

steadily, increasing from 212 cases in 1876 to 3413 in 1882, and remaining nearly

* Report of the Proceedings of the Fourth Conference of Legal Aid Societies (1916), page 137.

=" Wigmore : Additional History of Legal Aid Work, 1 Mass. L. Quarterly (1916). 288.
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constant at about that figure through the next seven years. Monies collected for cli-

ents had steadily increased from $1000 in 1876 to $12,460.71 in 1882 and $20,104.20

in 1889. The Society had had great difficulty in collecting money for itself. Its total

expenses had been nearly $38,000, of which The German Society had contributed one-

fourth. The balance, except for a small income from fees, was contributed by a few

members, whose number averaged sixty-four. During these thirteen years the Society

had six times closed the year with a deficit. Until 1890 all the annual reports were

published in German, and from a statistical table showing the nationalities of appli-

cants, published for the first time in 1889, it appears that of the 3500 clients in that

year 2438 were natives of Germany, 346 were Russian Poles, 148 were Russians, 147

were Hungarians, and 31 were Americans.

Mr. Rriesen not only breathed new life into this wavering institution, but he

brought to it a new vision of its wider usefulness. From his own struggles he knew,

and as he looked about him he saw, that injustice was not confined to Germans. He
saw that all nationalities, even native-born Americans, were daily obliged to lose clear

legal rights which they had no means to enforce. It was his creed that as all these

persons, w'hatever the country of their birth, had come to America to be Americans,

so the legal aid society should extend to all of them, irrespective of nationality, its

protection and guidance up to the furthest limit of its ability. By such stars was the

^true course of legal aid work finally charted.

L- He at once set about to put these changes into effect. The annual report for 1890,

which was printed in German, following the usual custom, he translated and repub-

lished in English. By the act of translation the somewhat forbidding and formidable

title which the Society had borne was presented to the public in the more under-

standable form of "The German Legal Aid Society." Under the charter provisions

persons other than Germans had no right to assistance, and legally the Society had

no authority to expend its funds in their behalf, but by 1889, such persons finding

no relief in the courts or from law offices were seeking the Society's help in large

numbers, and, as Mr. Briesen wrote in his report,^ "without special instructions, the

attorney, following the dictates of humanity, found himself obliged to extend his field

of operations to all sufferers." To regularize this situation and in accordance with

his belief, he persuaded the directors to change the constitution by omitting the

words "of German birth." Inasmuch as the policy of charging small fees had for some

time been determined upon, a further minor change of qualification was made. The
amended purpose clause, as adopted in 1890, read: ^ "Its object and purpose shall be

to render legal aid and assistance, gratuitously if necessary, to all who may appear

worthy thereof and who, from poverty, are unable to procure it." This was the lan-

guage of a real legal aid organization ; but the change was not made without a strug-

gle. Many of the directors aid not understand Mr. Briesen's belief; The German So-

ciety withdrew its support; but his faith was rewarded, for by the end of the year

' 16 N. Y. L. A. R. 3. * Constitution of 1890, Art. I, § 2.
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1890 the Society's support had widened and its membership increased from 81 to

170 subscribers. Mr. Briesen saw that the Society not only had a direct contribution

to make to the administration of justice, but that it stood in a pecuhar relationship

to the bar. He spread the knowledge of this new organization among lawyers, and

from them he asked assistance. For the first time the bar began to get an inkling of

what its purposes were, and slowly, by dint of much persuasion, the larger firms were

enrolled as members. In the report for 1890 a table was submitted, showing the size

of the claims collected for clients, which serves as an interesting reflection of the

character of the work. Of 507 claims collected, 350 were under ten dollars, 127 were

between ten and fifty dollars, 13 were between fifty and one hundred dollars, and 17

ranged upwards to about five hundred dollars.

Although from its inception the Society was obliged to face much criticism and

indifference, its first enemy appeared in 1893 in the guise of a fraudulent legal aid

society. Such an attack was inevitable, and it was the precursor of similar attacks,

which were repeated in following years until stopped by legislation.^ As the Society

built up its reputation for honesty and square dealing, the phrase "legal aid" came to

carry a very clear connotation of safety and relief to the minds of the poor. The shy-

ster element at the bar was not slow to see that there was a magic in the words which

could be capitalized into a cash value, A number of associations, carrying the phrase

"legal aid" as a part of their title, sprang up, and like wolves in sheep's clothing

went about seeking whom they might devour. It was a difficult moment for this rela-

tively new and generally unrecognized Society. Had it failed to stand its ground, its

fair name, its greatest asset, and its only way of reaching the poor, would have been

lost and "legal aid society" would have become a term of obloquy even a^ it has

in England. The directors fought this dangerous situation by seeking relief in the

courts, and it is to the credit of the judges that they perceived the true condition and

protected the Society in its title by enjoining the use of the words "legal aid" for

any purpose calculated to deceive or mislead the poor.-

In 1894 the legal aid idea took root in Jersey City.^ No definite organization

emerged for many years and the work remained small in scope, but the circumstances

of its establishment reveal how local the legal aid plan was even after eighteen years

and how slowly it made headway. Although Jersey City is directly across the Hud-

son River from New York, and although the society in New York had existed since

1876, the Jersey City organization was created in entire ignorance of its near neigh-

bor. It was modeled after the "Poor Man's Lawyer" at the Mansfield Settlement

House in London, which was known to the founder of the Whittier House Settlement

in Jersey City because she had lived in London. For years the two kindred efforts

existed side by side, each without knowledge of the other.

• SeelSN. Y. L. A.R. 7;23;6td. 9;28/bid. 8; 31 Ibid. 16; 32i7>id. 11; 6 N. Y. Legal Aid Rev. No. 3, p. 19.

' For the injunction in the case of The Legal Aid Society v. The Cooperative Legal Aid Society, see 28 N. Y.L. A.R. 8.

^ Cf. Twenty-second Annual Report of the Whittier House Association (Jersey City, 1916), page 14.
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Several noteworthy developments took place in New York during 1896. For the \
first time a retaining fee of ten cents was asked of applicants who were able to pay '

that amount. The directors expressed their purpose to be that "of removing the sting

of charity from the applicants, and of making the client feel that the assistance ren-

dered was in the nature of a regular business transaction."^ This fee has been contin-

ued ever since. The Society's internal organization was placed on a better basis. Ori-

ginally, the attorney had received a salary and was allowed to engage in private prac-

tice. Later, the attorney was given a lump sum, out of which he engaged all his assist-

ants and paid all expenses, retaining the balance plus a proportion of the fees as his

salary. In 1896 the Society placed the attorney on a definite salary, required all his

time, and itself paid all expenses under a budget. This plan was adhered to, and

served as a precedent for other organizations in later years as to the proper rela-

tionship between a society and its attorney. Most important, the idea of Americaniz-

ing the Society, which Mr. Briesen had steadily advocated,^ was finally consummated

by a charter amendment under which the Society dropped its German title and

became simply "The Legal Aid Society."^ By this act renewed emphasis was placed

on the fact that the organization offered its assistance to all persons irrespective of

nationality and, reciprocally, it asked for wider support from all persons. This was

not promptly forthcoming, but it managed by diligent work to increase its income

sufficiently to meet its fast rising tide of applications.

The records show a decrease in cases in 1897, but this is due only to a change in

the recording system whereby advice cases were not listed or recorded.* In fact, the in-

crease was so great that in 1899 it was found necessary to open three branch offices:^

a Seamen's Branch, which instantly took a commanding position and proved to be a

very haven of refuge for "poor Jack;" a branch in the University Settlement, which

later became the East Side Branch ; and a Women's Branch, which later moved and

became the Up-Town Branch.

When the nineteenth century drew to its close, the idea of organized legal aid work

had been in existence for twenty-four years, and yet it had taken root in only three

American cities. Of its span of life from birth up to the present moment, more than

half had passed with a record of achievement of only three legal aid organizations

established, whose combined work in 1889 aggregated only 10,425 cases. Each was

stiTjggling with financial difficulties, and the general outlook was by no means hope-

ful. Perhaps the most encouraging fact that appeared at the close of this first era

was the statistical record, which proved that Mr. Briesen'sbelief thatAmericans needed

assistance as well as Germans, that citizens as well as immigrants were the victims

of injustice, was absolutely correct and that his desire to make the legal aid society

* History of the Neio York Legal Aid Society, page 15.

' See his statement in 1891 in 16 N. V. L. A. R. 14.

' Constitution of 1896, Art. I, § 1: "The name by wliich this Society shall »x? known in law is The Legal Aid Society."

* 22 N. Y. L. A. R. 3. ^24 Ibid. 7.
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1 lists showed 2569 na-

\

an American institution was realized. In 1889 the application lists showed 2569 na-

tives ofGermany and 2317 natives of the United States. From that time on, in steadily

increasing measure, the largest number of applicants were Americans, who sought a

relief which their own institutions failed to provide.

§
3

The first decade of the new century gave indications that organized legal aid work

was to develop into a national project. The expansion was not rapid, but it went on

steadily, and by 1910 organized legal aid work was reasonably well estab-

lished in all of the larger cities of the east. This development was not
ond Period , , j • •

i t-u 4. idue to any propaganda or missionary work, i here was no central organ

-
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ization which consciously planned, or led, or built up the movement. The

growth came about because in the larger cities persons in different walks of life and in

their various associations, such as the charities, churches, bar associations, women's

clubs, and the like, found themselves confronted with the pressing problem of how

to obtain justice for poor persons who came to their attention. The older solution

of taking the individual case to some kind lawyer was not only becoming unsatis-

factory to all concerned, but was rendered out of the question by the greatness of the

demand, which no private office could undertake to meet. There was a certain vague

knowledge abroad that something was being done in New York, no one understood

precisely what it was or exactly what Mr, Briesen was driving at, but to New York

they all turned for instruction.

It is this fact which makes the development of ideas about the work in New York

of such great importance, for those conceptions were largely copied, often for no

other reason than that New York did its work in that particular way. The mistakes

of New York became the faults of the entire movement, but as most of its plans and

rules and tendencies, under Mr. Briesen's inspiration, were of the highest order and

in the main correct, the New York pattern of organization, which was widely copied,

proved an excellent model. It is due to this fact, and not merely because of its size,

that New York has deservedly been supreme in the legal aid world. As one reviews the

history and sees the accomplishments of this society and that society it becomes

increasingly clear that the New York organization has justly earned its title of The

Legal Aid Society.

In 1900 a group of attorneys in Boston, all closely identified with the Bar Asso-

ciation, feTTa clear demancTby the~fK70f of the oity for the assistance of-cgQt$sel', and

JecidecTto form an organization like that in New York. In April a charter of incor-

poration was granted, which stated the titlel;o "be^ljThejJoston Legal Aid Society,"

Up to this time there was no standard nomenclature; there was one Legal Aid Society,

one Protective Agency, one Bureau of Justice, and one Poor Man's Lawyer. With its

adoption in Boston, and later elsewhere, the term "legal aid" grew into the standard



ORIGIN AND DEVELOPMENT 141

AnH uniform nn.m p for this_soTJwjforgnnr/;iti'nn Tf has become something akin to a

trademark. The new society in Boston took over what appeared to be the New York

policy and decided to reject criminal cases. ^ The most important thing about this

society is the fact that its initial impulse came entirely from the bar.^ For the first

time an object lesson was afforded of the definite relationship between legal aid

work and members of the bar. It is true that tlie relationship was put on the narrow

ground of providing an agency to relieve private offices of their charity cases, but it

did plant a seed which is now beginning to bear fruit throughout the country.

The New Jersey Legal Aid Association came into existence in 1901. The facts

about this organization are not entirely clear. Plans were begun in 1897 to bring

about a state instead of a city organization, and this was carried through in name,

but the object was not realized. The Association became in fact the legal aid society

for Newark, and although when the society was incorporated in 1907, the state name

of "The New Jersey Legal Aid Society" was retained, the organization was, and is,

a local organization doing its work in Newark. It does not control the work in Jer-

sey City or Hoboken, and it never established societies in Trenton, Paterson, or else-

where. It conforms more to fact, and is less confusing, to consider this organization

as the Newark Legal Aid Society.

In March, 1901, the New York Labor Secretariat, a specialized form of legal aid

work which has failed to make headway in this country, was formed. Germany had

learned of organized legal aid work from New York, and the idea had promptly been

put into general effect, with the modification that the agencies which established

legal aid bureaus were religious groups, political parties, and labor unions. From Ger-

many the conception of a labor union legal aid society came back to New York and

the Labor Secretariat was created. Its work is in every respect like that of a legal aid

society, but its membership is restricted to persons in unions which have joined the

plan. It is a cooperative idea closely resembling the similar arrangement more gen-

erally in vogue for providing physician's services. The Secretariat plan was never for-

mally extended beyond New York, and it is perhaps fortunate, for if legal aid work

had developed along class or group lines, its real position in the administration ofjus-

tice, the essentially public nature of its service, would have been obscured.

Philadelphia was next in line, following closely the New York pattern, and get-

ting under wayin September, 190^._A_^escription has irgen-writton ^ ^'^hi^h ni f^rits

quotation, for it conveys a picture of the meagre way in which most legal aid organ-

izations were obliged to begin, and of the precarious hold which they had in the com-

munity at their start.

"All of the multitude of charitable organizations for which the city of Phila-

delphia is famous, agreed that there was no opening or necessity for such a
society. One of them, the Society for Organizing Charity, showing that its bark

* 1 Boston L. A. R. 9. ' See A Lawyers' Legal Aid Society, 23 Case and Comment, 1008.

' Report of the Proceedings of the First Conference of Legal Aid Societies (1911), page 7.
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was worse than its bite, loaned the Legal Aid Society a room down in the slums

for use without charge two evenings during the week. There the first attorney

met clients at a temperature which hovered somewhere near zero, as the Society

for Organizing Charity was not able to supply heat. The attorney was accus-

tomed to advise clients in an ulster and gloves. The Provost of the University

of Pennsylvania subscribed the sum of $25 for incidental expenses, such as post-

age, stationery, and costs. On this equipment, namely, a fireless room, $25, and
a couple of enthusiastic young attorneys, the Legal Aid Society of Philadelphia

began its work."

In the same year a committee was formed in New Rochelle to furnish legal assist-

ance in that city and in Westchester County. In October the Educational Alliance

of New York, located on the East Side, where it was in a position to reach the vast

Jewish and Russian immigrant population, undertook legal aid work, for which it

had felt the need for several years but had lacked the necessary funds, by establishing

within its organization a Legal Aid Bureau,^ It was planned to confine the services

to advice, conciliation, and arbitration. It soon appeared, however, that such a limi-

tation was untenable,^ for in the worst cases of injustice court action is generally the

only solution. Curiously enough, while this effort to reach the Jewish population in

New York's East Side by means ofan independent organization instead of by exten-

sion of the existing organization was being undertaken, a parallel development was

taking place in Chicago with a view to bringing legal assistance to the large Jewish

population in Chicago's West Side. The Bureau of Personal Service, which had started

in 1897, had not found its proper sphere of usefulness until in 1902 it saw the great

existing need and entered the field of legal aid work. From the point of view of ideal

arrangement it is regrettable that this duplication of organizations arose, but in fact

there was no duplication of work, for the new oi*ganizations entered new fields. As the

older organizations in both New York and Chicago lacked the financial strength to

answer completely the great demand for legal assistance, these new agencies became

valuable allies, and justified their creation by accomplishing a vast amount of work.

Two important contributions on the side of more accurate records were made by

the attorneys for the Boston society during 1902. Up to this time the records of the

work included only the number of clients, their nationalities, the nature of the cases

presented, and the amounts collected for clients. To this the Boston attorneys added

a table showing the sources from which the clients came.^ The value ofthis information

to the proper development of the work was quickly appreciated. It was adopted in New
York in 1905,* and thereafter was generally utilized. Even more valuable, there was

added a table showing the disposition of all cases.^ Other organizations had recorded

the dispositions ofcourt cases, but none had classified and published the results of the

work in all cases. Logically, it would seem that a complete record of dispositions is

a necessary complement to a record of cases received, as necessary as the disbursement

* 7 Educational Alliance R. 20 ; 10 Ibid. 31. ' IS Ibid. 48.

' 3 Boston L. A. R. 24. * 30 N. Y. L. A. R. 35. " 3 Boston L. A. R. 12.
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side of a cash-book, if any balance or estimate of results is to be had; but this im-

portance has never been grasped. Boston itself discarded the method, and not until

1907 was it definitely established. The older organizations and the majority of the

newer have never adopted any classification of dispositions, chiefly because New York
was the recognized leader and its system was generally followed.

During 1 903 no new organizations were formed. An innovation was made in New
York by the publication of a quarterly review of legal aid work. The directors be-

lieved the subject was of such intrinsic worth that if information about it could be

Jjrought home to the public, the needed financial support would be forthcoming. A
printed monthly statistical report was sent to all members as a first experiment, but

this proved dry reading. The idea of a quarterly review which should contain, in

addition to a statistical statement, the stories of interesting cases and leading arti-

cles was hit upon, and in April, 1903 , The Legal Aid Review, of eight pages, made

its initial appearance. The Review, which has ever since been continued, proved to be

of iTTiorg~than loc5^1 value. It carried notes on the development of the work in other

cities and provided_a medium for many excellent articles dealing with legal aid work

afit}Tts~sighTRcance;_Ii was analogous to any trade or professional journal and it

^rved the^same purposes. To the existing organizations there was made available

information concerning methods for conducting the work, of which they needed all

they could get, a community of interest was fostered, and the message in this compact

and readable form was carried far and wide into new fields.^

Three organizations were added to the growing list in 1904. Atlanta produced a

society~whiclf did good work and gave every promise of a sturdy development.^ In-

terest subsided, however, and the enterprise languished and disappeared. This was

the first death in the otherwise healthy legal aid family, and it was the more un-

fortunate because this was the first foothold in the South. In Cleveland a group of

lawyers and the Jewish Federated Charities, both finding an imperative need for some

definite plan for providing legal services, happily discovered each other and in com-

bination set up the splendid Cleveland Legal Aid Society.* Up to this time nearly

all of the organizations were of the same mould and confonned to type, but in Den-

ver a departure was made of much interest in the field of legal education,* when the

local law school started "The Legal Aid Dispensary of Denver." The instructor in

practice was made the attorney and the senior students were used as his assistants.

The plan was too successful and had to be abandoned. The character of the service

given was so high that hundreds of persons applied. The rising cost entailed thereby

' Chicago at one time published a Legal Aid Review, which was discontinued, and since 1912 has published a Bxd-
letin. This is issued only at irregular intervals. It has never attained the position or exercised the influence of the
New York Revietv.

* Atlanta Constitution for September 6, 1904, quoted in 2 N. Y. Legal Aid Review, No. 4, p. 2.

* Work was begun in January, 1904. The Society was incorporated in May, 1905.

* This is the first "legal clinic." This matter is beyond the scope of this report, but is discussed in a separate pam-
phlet entitled "Legal Aid Organizations and Legal Education."



144 LEGAL AID ORGANIZATIONS

exceeded the funds at the disposal of the law school, and as neither the lawyers nor

the charities would help, the project was discontinued in 1910.

During the next five ygars, from 190fi tn 100 1)/
-hnth inclusive, the progress con-

tinued steadily. On June 15, 1905, the Bureau of Justice and the Protective Agency

were wisely consolidated into the Chicago Legal Aid Society. As each had widened

its scope to meet the increasing demands, the jurisdictions of the two became nearly

identical, so that the merger was the only sound business course. Later developments

demonstrated the fact that the strength of one combined organization would exceed

the total strength of its component parts. As these two original Chicago organiza-

tions do not again enter into our discussions, it is convenient at this point to sum-

marize their accomplishment. The Bureau of Justice in its seventeen years ^ enter-

tained 66,6^6 cases, collected $87,067.05 for its clients, and expended $75,449.11 in

the prosecution of its work. The Protective Agency for Women and Children during

nineteen years, with one year's figures missing,^ cared for 39,341 matters, collected

for clients a total of $38,844.98, and expended $52,469.39.

New York opened its Harlem Branch in 1905, and in 1906 tried to start a Crimi-

nal Branch, or at least to provide some assistance in the inferior criminal courts, but

as the needed funds could not be secured, the criminal work was reluctantly aban-

doned. The failure of the Society to extend its legal aid into the criminal field and

thereby to meet the need which in recent years has called the public defender into

being was not due to lack of perception but to lack of funds. Nevertheless the fact

gave the legal aid movement a twist away from criminal work. Other societies, lack-

ing in experience and not clearly understanding the position of legal aid work in its

relation to the administration of justice, saw that criminal cases did not appear in

the New York reports and blindly adopted what they supposed was some rule or pol-

icy against such work.

In 1907 New York opened an office— its fifth branch— in Brooklyn. Financial

stringency caused this to be closed the next year, but in 1910 it was permanently re-

opened. Cincinnati set up an organization in 1907, Pittsburgh followed in 1908,^ and

Detroit in 1909. This last is of interest because it was established and supported by

the Association of the Bar of the City of Detroit. Thus for the first time, after thirty-

three years, the bar in its collective capacity took a part in this movement for mak-

ing justice more accessible to the poor.

* These figures are complete except for the half year January 1, 1906-June 15, 1906, for which period no report was
ever made.
' The report for the period April 1, 1893-April 1, 1894, being the Eighth Annual Report, is missing.

' In 1908 an association bearing the legal aid name was formed in Los Angeles. No reports were ever published. No
attorney was ever put in charge of the work. It did render a certain amount of service until 1914, when the Public
Defender's office took over all such work. From such evidence as is available it is proper to exclude it from the field

which is of concern to us as not being a definite organization.
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The third era consists of a four-year period in which the territorial expansion of the

work went ahead very rapidly. Whereas in 1909 there were fourteen definite organi-

zations in existence, by the end of 1913 the number had doubled to

1 he^ 1 nir twenty-eight. As the preceding period marked the establishment of

legal aid organizations in the East, so this is primarily the period of

^ " extension into the MiddleWest—KansasCity inl910, St. Louis, Akron,

and St. Paul in 1912, Duluth, Minneapolis, and Louisville in 1913. A further pene-

tration of the eastern field went on at the same time. Baltimore and Rochester were

added in 1911. New York, now possessed of two organizations with five branch

offices, added further to its legal aid equipment by the establishment of the National

Desertion Bureau. This organization, created by the National Conference of Jewish

Charities to combat the growing evil of family desertion, represents a specialized

legal aid organization and affords a striking illustration of the efficiencv that attends

specialization of work. In 1912 a strong society was started in Buffalo, and in the same

year two young men who had learned of the idea in the East started a small but

valuable society in Colorado Springs.

The year 1913 marked the second attempt to plant legal aid work in southern

fields. In New Orleans an organization was fostered by the Louisiana Bar Association,

which has managed to hold on although its development has been disappointing. In

the industrial city of Birmingham a legal aid bureau was opened as a branch of the

Lawyers' League, an association of lawyers formed for social and civic betterment.

The bureauwas never very active and when the Lawyers'League died it also succumbed.

Students in the Harvard Law School organized in 1913 a legal aid bureau in Cam-
bridge, which not only served as the first representative of a new type of organiza-

tion, but also brought into life again the question of a possible cooperation between

legal aid and law schools. In Minneapolis, which has already been mentioned, under

the guidance ofDean William R. Vance of the University ofMinnesota School of Law,

an alliance was made between society and school which operated to mutual advantage

and served again to bring into prominence the question of a legal clinic, which by this

time had been reluctantly given up in Denver.

An outstanding fact of the development during this third era was the change

which took place in the predominant type of legal aid organization. Up to 1910,

of the fourteen societies that attained permanence, ten were organized as private

charitable corporations. From 1910 through 1913, of the fourteen societies that

lasted, eight came into being as departments of organized charities. Leaving aside

Colorado Springs, which represents a venture of eastern men rather than any western

impulse, a glance at the map shows that, with one exception, the legal aid movement

had not pushed farther west than the Mississippi River by the end of 1913.

Kansas City, Missouri, was the exception, and it was also an exception in a more
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important than a territorial way. Hon. Frank P. Walsh, then a practising attorney

in Kansas City, and later Chairman of the United States Commission on Industrial

Relations, was interested in the work of the Board of Public Welfare which had been

created by the city to take care of prisoners and to supervise parole. Mr. Walsh had

visited the legal aid societies in New York and Chicago, and he knew from his own

practice that there was a similar need in Kansas City. He conceived of the idea of

placing such work under the supervision of the city's Board of Public Welfare. Six

attorneys were found who were willing to devote two hours each on one day a week.

Under this plan the office was opened on August 10, 1910. On the first day there were

twenty applications, and the volume of the work clearly showed that a more perma-

nent arrangement was necessary. Accordingly on September 15 the Board of Public

Welfare appointed one attorney to devote all his time to the work, gave him a sal-

ary, and supplied him with assistants.^ No special ordinance was passed; the Welfare

Board acted under its general authority and drew the necessary money from its gen-

eral funds.^

This was a step of profound importance, destined to influence the entire history of

legal aid work and probably destined to affect the whole course of the administration

of justice. This public Legal Aid Bureau challenged the long accepted conception,

on which our civil administration of justice was built, that the state's duty ends when

it has provided judge and court house, and that it has no interest and no right to

take a part in private litigation. Here in Kansas City for the first time an American

community put the ideal of the fundamental law into practice and saw that no one

was denied justice because of inability to employ counsel. As it has rather aptly been

put, "By the organization of the Legal Aid Bureau, justice in this city has been

placed on the free list with religion, education, and health."^ The significance of a

public society was not at once grasped, nor was it followed for a while. But the vigor

of the idea proved itself when at the end of its first full year the Kansas City Bureau

took third rank among the then existing nineteen legal aid organizations, easily out-

distancing societies in larger cities which had had more time for growth, as in Bos-

ton, Cleveland, and Philadelphia. This undertaking of legal aid work by a municipal

government and the payment of expenses out of the public treasury made a deep im-

pression in the legal aid world. It is not to be wondered that its full significance was

not at once appreciated, for it is a long step from thinking of a legal aid society in

terms of a charity and as a place where lawyers may send their charity cases, to con-

ceiving of it as a department of government and a part of the public administration

of justice. Kansas City stood as an object lesson, and because of it the thought of the

leaders in the movement in various cities began to crystallize as to the true function

and position of a legal aid organization.

' 1 Kansas City L. A. K. 3.

^ Report of the Proceedings of the Third Conference of Legal Aid Societies (1914), pages 38, 39.

» 2 Kansas City L. A.R.I.
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One other important development took place during this period. Very slowly there

had been growing up among the various organizations a feeling of comradeship and a

realization that all were engaged in a common enterprise. In 1911 this took the prac-

tical shape of an invitation from Pittsburgh to meet to discuss connnon problems

and the advisability of a central organization. Thirteen societies responded by send-

ing delegates. The discussion^ disclosed that there were many practical reasons for

the formation of an alliance. A central office could lead in propaganda work in new

fields and could provide a clearing house through which cases could be transferred

for action from one city to another. Legal aid work was developing in Europe and the

movement had assumed an international character, so that there was need of some

official to whom foreign legal aid societies could send cases for reference to the proper

local society. It was further pointed out that, by combining, the legal aid societies

might take a part in national problems and in remedial legislation. Such beneficial

results were so obvious—indeed they had earlier been presented byNew York^—that

it is remarkable that the union was not effected sooner than it was. As a result of

this first conference in Pittsburgh a committee was appointed to draw up a plan for

a permanent central organization.

A second conference was held in New York in 191 2, atwhich time the National Alli-

ance of Legal Aid Societies was formed,and a constitution and by-laws were adopted.^

As has generally been the case in the history of American institutions, this initial

attempt at federation resulted in producing a very weak central body, lacking both

the funds and the power to provide any real leadership. Legal aid work having de-

veloped entirely as a local growth, it was inevitable that local feeling should run high

in the sense that each organization was afraid to surrender any authority to a central

governing body. The Alliance has called two conventions, one at Chicago in 1914 and

one in Cincinnati in 1916, and its president has done some work in foreign cases, but

beyond that it has amounted to nothing.

§5
The fourth period, consisting of the last four years up to 1918, constitutes the most

remarkable chapter in the entire history. The idea spread very rapidly, reaching out

rrti r, , to thc Paclfic Coast and into the Southwest, until nearly all of the
I he rourth . ... , _.^ , - _, . , i i- i i i ^ •

-t

. J larger cities in the United States had established legal aid organiza-

, ^, , , „ tions. Whereas in 1914 there were twenty-eight societies, in 1917 there

were forty-one societies, among which number are included two public

defender organizations doing civil as well as criminal work, and in addition there

' The complete discussion is contained in Report of the Proceedings of the First Conference of Legal Aid Societies

(1911).

» 31 N. Y. L. A. R. 19.

' These are contained in Report of the Proceedings of the Second Confereiice ofLegal Aid Socief if.9 (1912), pape IT.
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were four public defender's offices confining themselves to criminal work. In nineteen

other cities the idea was welcomed and, although definite results are not yet apparent,

from some of these places new organizations will soon emerge. In all cities where

legal aid had been established the work continued to increase steadily.

The most important fact in thisjast pprinrl is t^at the prevailing typej?f organ-

;^o+i-r>frshiffp7nxjJTflt7^thp pnbbcly controlled^jiublicly supported bureau. In 1914

the Los AngelesPublic Defender's office, charged also with the rgsponsibility of civil

work, was opened, and the work in Duluth was taken over by the city. In 1915 the

municipalities took over the work in St. Louis and Dayton, and in Dallas the Board

of Public Welfare created a Free Legal Aid Bureau. During the same year public

defenders were established in Los Angeles (for the police court), in Omaha, and in

Portland, Oregon, in which last city the official was so besieged by applicants for

civil assistance that perforce his office became a regular legal aid society. In 1916 the

city of Omaha established a public society, the people of Hartford voted on refer-

endum to have a municipal legal aid bureau, and in Columbus a public defender

was provided.

In Washington and New Haven the Harvard plan of a law school legal aid society

was put into effect by students in the George Washington and Yale Law Schools.

Strong organizations came into being in San Francisco and Milwaukee, and lesser

but still important societies were started in Columbus, Nashville, Plainfield, Rich-

mond, and San Diego. In Jersey City the work, which can be traced back to the

"Poor Man's Lawyer" at the Whittier House Settlement in 1894, blossomed out and

produced a full-fledged society. The last event in the period covered by this report

was the establishment in New York in 1917 of a splendid organization to provide

legal aid in criminal cases, called "The Voluntary Defenders Committee," which serves

to round out the legal aid equipment of that city by carrying the work into the

criminal field, which none of the other societies had been able to reach.

The history of the movement for organized legal assistance to the poor is that of

a conception possessing great intrinsic value which could earn appreciation only with

the passage of time. After a painfully slow beginning during a period of

twenty-four barren and almost stagnant years, the idea pushed forward grad-

ually, but nevertheless steadily, for the space of ten years, and then for seven years

raced ahead with constantly accelerating velocity. From period to period the advance

has been in geometric progression.^ The high tide of territorial expansion has been

passed, but the momentum has by no means subsided.

Side by side with this territorial expansion, and keeping pace with it, there has

* See the table showing the increase in number of orfjanizations and in cases, post, page 152.
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gone on a steady evolution of thought about the work. The beginnings of a tech-

nique as to how the work may most effectively and efficiently be done have been made.

More important, there has gradually been dawning a clearer conception of the mean-

ing of organized legal assistance to the poor. The movement has passed through three

stages and is entering a fourth. From its original position as a sort of proprietary

organization with the narrow mission of aiding only a limited group, it brojtilened

out and took on the stature of a charity, anxious to help all who needed its assist-

ance, but still viewing its object as that of dispensing legal assistance as other char-

ities dispense material assistance. Thence it emerged onto a higher plane, where it

understood that in its daily work it was not so much giving anything to the poor

as it was obtaining for them their just dues; that it was not dispensing charity, but

was securing justice.

The mind of the bar and of the community in general has not advanced beyond

the second stage. To most persons a legal aid organization is still a charity. The di-

rectors of legal aid societies and the attorneys in charge have nearly all, through

their closer contact with the work, come to an appreciation of the fact that they are

engaged in essentially a public undertaking, and that they have a part in the admin-

istration of justice.

TTie last development, which is the fourth stage in the evolution, regards the or-

ganized legal aid movement not as a thing apart or as a thing unto itself, but rather

as an important and contributing factor in a greater movement—a movement

embracing the reorganization of courts, the simplification of procedure, and all the

remedial agencies and methods examined in Part II of this study—for the better-

ment of our administration of justice. It recognizes that legal aid work, even at its

best, is not the whole solution or the only solution, and that it can reach its own

maximum strength only in alliance with the other forces and agencies about it, pre-

ferring them where they are the more efficient, supplementing them where they fail.

In this light legal aid work ceases to be an end in itself; it becomes merged in a

great design according to which the whole administration of justice is to be rebuilt

and reshaped to the end that denial of justice, so far as we now understand it, may
cease. The majority of those identified with the work have not yet recognized or

consciously accepted this last conception ; but in the reports which are now being pub-

lished and in the character of the work being undertaken there is ample evidence

that shortly it will be accepted as the guiding principle for the future.

Note: In this chapter all the definitely established legal aid organizations have been mentioned. For

a complete list, both of organizations in existence and those in process of formation, alphabetically

arranged and giving the names of officers and addresses, see 15 N. Y. Legal Aid Rev. No. 3 (July,

1917), pp. 13-15; 24 Case and Comment (August, 1917), 216-218. The earlier lists published in 8 Pitts-

burgh L. A. R. 27; 11 Chicago L. A. R. 37; and Report of Proceedings of the Fourth Conference of
Legal Aid Societies (1916), page 156, are now inaccurate.



Chapter XVIII

WORK OF THE LEGAL AID ORGANIZATIONS

I have known about the Legal Aid Society for some years, but

it conducts its affairs so quietly and so unostentatiously that

I did not know, until the other day, how extensive is the work

it is doing. It stirs one's blood and compels one's deep homage

to read the great figures ! Mark Twain.i

§1

THE final test of any organization lies in its accomplishment. This challenge the

legal aid organizations are not afraid to meet. To make a compact presentation

of the work that has been done, one is necessarily driven to the use of statistics, but it

should be remembered that figures, however great, are incapable of por-

'^ traying results in terms of human happiness and welfare. An idea of

this larger benefit can be obtained to a limited extent by examining the individual

cases that are presented in the reports of the legal aid organizations. These, if col-

lected, would fill several volumes, and still they would represent only an infinitesimal

part of the good which has been achieved. This human side of the work, the splendid

efforts that have been made, the encouragement, comfort, and help which have been

brought to those in trouble, the far-reaching effects of this practical ministration in

accordance with the American ideal ofjustice and fair play,— such things will never

be presented in their full force until there appears a Dickens to write a twentieth

century version of Bleak House or a Hugo to depict the struggles of a modern Jean

Valjean.

The essence of the work of legal aid organizations is the rendering of legal advice

and legal assistance to the individual in the individual case. It is for this purpose that

they exist, and it is with such work that we are here concerned. Out of the individ-

ual case work there grows other work, more general in its nature, such as the support

of remedial legislation, cooperation with the charities, and service to the community

in driving out the loan sharks. These matters are secondary and may be postponed

for later consideration.^

If ever there was an occasion for the use of statistics without an apology or justi-

fication, it exists in connection with legal aid work. It is high time that the figures

were presented and that attention be called to them. Feeling themselves bound by

professional ethics, the societies have never exploited their work in individual cases,^

and as a matter of policy they have preferred to do their job "without noise or osten-

' From a letter written December 12, 1905, to Mr. Louis Windmuller, Treasurer of the New York Legal Aid Society.

- Chapters XXI to XXV deal with work in this broader field and with the relationships between legal aid organi-

zations and the law, the community, the charities, and the bar.

" See A Lawyer's Legal Aid Society, 23 Case and Comment, 1008; Report ofProceedings of the Fourth Conference

of Legal Aid Societies, page 36.
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tation."^ As a result, in the community at large and even among the members of

the bar, the work is very little known and has received but scant acknowledgment.

It has been done so silently and it has gone ahead so quietly that a statement of the

dimensions to which it has attained is in the nature of a revelation.

§ 2

The forty-one legal aid organizations of the United States, as their contribution

toward making more equal the position of the poor before the law, have provided at-

rp .

J
torneys to 1,133,700 persons, have collected for their clients sums ag-

UT .r.
gregating $3,590,681, and to accomplish this work they have expended

$1,573,733. These are minimum figures. All estimates and conjectures

have been excluded. If all the figures could be kno\vn, the number of clients would be

considerably increased. If it were possible to estimate the amount which clients have

received from weekly orders secured for them by legal aid societies, the figure repre-

senting collections would probably be doubled. Orders and decrees for the support of

wives and children and findings under the compensation acts all call for weekly pay-

ments. The former run indefinitely, they may remain in force as long as the person

lives, but it is impossible to know or estimate with any accuracy how much is paid in

accordance with their terms, for these payments by husbands are both irregular and

uncertain. The latter continue throughout the period of disability up to ten years,

payments are certain, but as the date when an injured man returns to work and com-

pensation stops is almost never known to the society, no computations are possible.

All that can be offered is opinion, and the best opinion is that if such actual pay-

ments were known, they would swell the total collections to seven million dollars. Tak-

ing the figures as they stand, they offer ample evidence of the inadequacy of the tradi-

tional administration ofjustice in itself to protect the rights of the poor through law.

Without organized legal aid, what would have been done for these hundreds of thou-

sands of persons who were justly entitled to several millions of dollars.?

While the height of territorial expansion has been passed, the volume of work has

by no means reached its zenith. In the last six years the work has doubled, and the

increase is due not only to the creation of new organizations, but also in a very appre-

ciable measure to the growing work of the older societies. How vast the work will be

at the end of the next decade no one can foretell, but it is certain that the develop-

ment is still going on apace. Complete figures showing the increase in case work, in

collections for clients, and in expenses, year by year for each organization and in total

for all organizations, are contained in the three statistical tables appended to this

report. A condensation of these tables shows that the work has grown as follows :

' This description was applied in an editorial in the Outlook for July 18, 1903. Quoted in 1 N. Y. Le&al Aid Rev,
No. 3, p. 3.
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ties far outnumber any other classes of cases. Almost universally the collection of

wages comprises the greatest work, then come the husband and wife difficulties with

suits for separation (not divorce) and proceedings to enforce support, and beyond

these two great groups the cases presented range widely over the whole field of civil

law, except that poor corporations have not yet sought legal aid, so that there is little

practice in corporation law.

The societies have kept accurate records of the nature of their cases, and although

the classifications have never been standardized, it is possible to compile an intelli-

gent tabic showing the kind of work presented by clients to organizations in seven

different typical cities during the year 1914, which was a normal year.^ As the vol-

ume of work varies from city to city, the relative importance of the gi'oups of cases

is best seen from percentages. This table is on the following page.

Legal aid work varies from city to city, but the average percentage figures in this

table give an accurate idea of the general run of the cases and in what sorts of work

the organizations ai"e engaged.

There are five particular classes of cases about which some doubts have been raised

as to whether they could properly be entertained by legal aid organizations. These

are criminal cases (other than family desertion and non-support and bastardy), per-

sonal injury cases, divorce libels, complaints against attorneys, and bankruptcy pi'o-

ceedings. The last two admit of summary disposition. There are only three societies

which refuse bankruptcy cases as a matter of rule.The organization in Nashville, which

is allied to the Commercial Club, is its chief exponent.^ There is every reason for

discouraging voluntary bankruptcy, but there is no reason for flatly refusing to file

schedules as a matter of rule. Until the small claims courts evolve a successful court

trustee plan,^ bankruptcy is often the only relief allowed by law. In cases where a

vindictive creditor is harassing his debtor, causing him to lose his job as fast as he

finds employment, making it difficult to support his family and impossible to pay

other creditors, neither ethics nor morals enjoin resort to the bankruptcy court.

Only three societies refuse to give any consideration to complaints against attor-

neys. It is a common policy to refer all such matters directly to the proper Bar Associa-

tion. The soundness of such a policy depends entirely upon the condition of the local

Grievance Committee. In New York there is excellent reason for promptly referring

complaints to the Grievance Committees of the City and County Bar Associations,

both of which maintain investigators and attorneys for just such cases and do excel-

lent work. Of few other Grievance Committees can this be said; reference to many
of them results in pigeonholing the complaint. In general, it would be well for legal

aid organizations to accept and prosecute cases against attorneys. The societies deal

* This is not true of workmen's compensation cases. Many of the compensation acts were not passed until 1914 or
later. The societies are just beginning to find their function in this new field of litigation.

* Report of Proceedings of the Fourth Conference of Legal Aid Societies, page 111.

'See ante. Chapter VIII, Small Claims Courts. § 7-3, page 67.
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with the poor, who are most easily imposed on and taken advantage of; they are more

likely to encounter certain types of abuse than any other agency; and they may work

in excellent cooperation with the local Grievance Committee. When the misconduct is

so gross that disbarment is warranted, the complaint and the evidence should go to the

Bar Association, for it is desirable that any court proceedings should be instituted

in that name, but as to all other matters the legal aid organizations can render in-

valuable service to the community and to the bar itself by investigating complaints

and fearlessly prosecuting the cases where action is warranted.

In divorce matters there is a clear and well-justified rule to refuse to institute di-

vorce proceedings. Of thirty-one organizations doing general legal aid work and hav-

ing existed long enough to have settled rules of policy, twenty-two decline to repre-

sent divorce libellants, and in addition two, though accepting the cases, use every

means to discourage such proceedings. There is a strong public policy against mak-

ing divorces easy and cheap. The argument for costs as a deterrent can be well made

in this field. The issue is not between divorce and no relief; non-support proceed-

ings will secure support and separation proceedings will protect against brutality or

physical abuse. The issue is between legal action which breaks up a home forever and

legal action which preserves the home or leaves the path open for reconciliation. Or-

ganizations, as in Jersey City and Boston,^ have attempted to accept divorce cases

and have found that their assistance was abused, and so have changed their tactics.

While exceptions are sometimes warranted in unusual circumstances, the rule is a wise

one, for its very existence puts the legal aid attorney in a firm position in dealing with

such applicants. The reason which justifies declining the institution of divorce pro-

ceedings requires that such libels, when brought by other attorneys, be defended by

legal aid attorneys in all cases where there is a proper defence. The extension of the

original rule to include refusing to represent libellees in divorce matters is entirely

without justification. The desire to preserve the integrity of the home, which is the

reason for not bringing divorces, requires the representation of the wife, whose hus-

band seeks a divorce, in order that the home may be broken up only for cause shown

and not for lack of representation or for default. Most organizations perceive and

follow this distinction.

In reviewing the history of legal aid organizations we have already seen that in

New York the legal aid society was unable to undertake general criminal work. New
York's leaders saw that the need for legal assistance was as great in criminal as in

civil matters,^ but as the necessary funds for the proposed Criminal Branch were not

forthcoming, and as the District Attorney sent deputies into the magistrates'* courts

who, it was hoped, would act impartially, the society gave up its venture into the crim-

inal field.^ The Chicago organization in its earlier years did a good deal of work in

' 4 Roston L. A. R. 17.

' 35 N. Y. L. A. R. 11; 36 Ibid. 38.

' This is further discussed in 7 N. Y. Legal Aid Review, No. 1, p. 2: No. 2, p. 1 ; No. 3, p. 19.
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the criminal courts, but gradually abandoned it.^ In Boston it was eai-ly determined

to refuse criminal cases.^ Buffalo started out to undertake criminal work,^ but has

felt obliged to change its policy. In fact, the situation to-day is that of the thirty-

one organizations having any clear policies or rules, twenty-one refuse criminal cases,

and those which have no rule do very little, if any, such work. Three considerations

have brought about this unfortunate result. First, as has been pointed out, many

societies adopted the rule because in doing so they thought they were following a

precedent based on experience in New York. Second, all societies are overworked and

undermanned, so that they have feared to be swamped if they opened the flood-gates

of criminal applications. Third, as criminal practice has grown into a specialized field,

requiring expert investigators, and specially trained and experienced counsel, the

societies have recognized that they lacked the proper equipment to conduct criminal

cases, especially the more serious matters, properly.

The legal aid organizations have failed to develop in this direction as they should

have developed. The public defender movement is the result of their shortcoming.

Legal aid societies in general should bestir themselves and strain every effort to pro-

vide assistance in this important field. They will do well to take advantage of the

momentum of the public defender idea, and merge it with themselves, by establish-

ing public defender departments. To have two sets of organizations existing side by

side will entail unfortunate results in duplication of work and increased expense

to be borne by the public or the community. As it is always difficult to merge estab-

lished organizations, it is highly desirable that the legal aid societies secure the re-

quisite funds, equip themselves properly, and then let it be known that they are pre-

pared to accept assignments from the court or direct applications from persons charged

with the more serious offences. How far the legal aid societies should attempt to prac-

tise in the lower courts is the same question which has been considered in connec-

tion with the police court public defender.* This is a local question for each society

to answer in accordance with local conditions.

The chief point of contention among the organizations is with regard to accepting

personal injury cases. Of the thirty-one organizations, twenty-four refuse such cases

unless they be claims for trifling amounts. The rule is a result of the contingent fee

system. The majority position is that to do such work is to enter into competition

with the bar. The injured person who is able to retain his own counsel is, of course,

not entitled to free assistance from a legal aid organization. It is argued that by

virtue of the contingent fee any injured person, no matter how poor, can secure the

services of counsel. The minority hold to the proposition that a poor man does not

cease to be entitled to the services of a legal aid organization because he has suffered

a serious injury. They regard the contingent fee, as it is used in practice, as an ex-

* This may be seen by reviewing the attorney's reports in the Chicago Legal Aid Society Repor^j frora 190B to 1910.

* 1 Boston L. A. R. 9. ' 1 Buffalo L. A. R. 6.

* See ante. Chapter XV, The Defender in Criminal Cases, § 8, page 124.
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ploitation of the unfortunate position of the injured person and not as a method

of giving him proper relief.^ The organizations which decline personal injury cases

are forced into a most uncomfortable position. An injured poor person applies for

assistance, which is refused; he then asks to whom he should go, and this infoinna-

tion cannot be given him. This second refusal is a necessary result of the first, for the

reference of personal injury cases to selected members of the bar forces the society

into discrimination and gives rise to a practice more objectionable to the bar than

is the practice of accepting the cases. The result of the double refusal either to accept

the case or to recommend an attorney is disastrous. The injured party may not know

anywhere to go and so fail of relief altogether, or, what is more likely, will fall into

the hands of a "runner" or lawyer's agent, and will then pay the larger proportion

of any settlement or recovery in fees. To combat this evil, many of the organiza-

tions have qualified their rule by accepting such cases for arbitration or settlement,

but not for litigation. The New York Legal Aid Society, which first laid down the

rule against personal injury cases, illustrates all these propositions. The Society has

always refused to accept these cases and logically has refused to recommend appli-

cants to any named attorney, but in recent years it has been willing to entertain

the cases for purposes of settlement only.^ This modification of the rule, although a

step forward, is in violation of the principle on which the rule itself is based. Law-

yers charge contingent fees in settled as well as litigated cases, the bar derives more

income from the settlements than from the verdicts in negligence cases. The poor

man can as easily get an attorney to undertake his case for settlement as for litiga-

tion, and the legal aid society in accepting the case for settlement is just as directly

competing with the bar as if it accepted the case with a view to litigation. The situ-

ation brings about a clash between the two principles that legal aid organizations

should assist the poor and that they should not compete with the bar. In any such

conflict the proper interests of the poor should be given priority. It is their need

which is the very reason for the existence of legal aid organizations. If the legal aid

societies had been strong enough at the outset to accept these cases generally, and

thereby to ward off' the contingent fee system, they would have rendered an invalu-

able service to American justice and to the bar itself. Having failed of that, they

should not now acquiesce in the situation, but should have the courage to minimize

the bad condition by accepting the personal injury cases of poor persons and by giv-

ing complete legal assistance in this as in any other kind of case. This position finds

support in the remarks of one of the best attorneys of the New York Legal Aid

Society :
^

"However much we may vary in our opinion that attorneys may be unfair or

unjust, we must admit that there is about the negligence case, an atmosphere

' The arguments are set out in Report of Proceedings of the Second Conference of Legal Aid Societies, pages 43-52.

' Report of Proceedings of the Second Conference of Legal Aid Societies, page 51.

' See Report of Proceedings of the Second Conference of Legal Aid Societies, page 51.
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that is totally different from any other kind of case, and as a matter of fact

neo-ligence cases, personal injuries, have taken on an atmosphere of gambling;

and I do think that our Legal Aid Society or any other, might well take up that

class of case, simply for the purpose of getting the profession generally back

to a more wholesome view of that kind of case, and make all attorneys realize

that those are cases which can be treated like other cases."

As most of the personal injury cases offered to legal aid societies are those of

injured workmen, the passage of the workmen's compensation acts, which have so

largely done away with contingent fees, would have rendered this argument aca-

demic were it not for the fact that several societies have carried over their rule and ap-

plied it to cases under the new law. Thus the rule tends to reinforce the too common

opinion that attorneys are unnecessary under the compensation acts, so that the

legal aid societies are keeping out of a field where their services are sorely needed.

Not all, but many of them are making their original mistake over again. An injured

workman, receiving one-half or two-thirds of his former pay, is not in a position to

pay largely for lawyer's services. As his compensation comes in weekly instalments,

instead of in one sum, the contingent fee is less applicable. With the passage of time

there will inevitably be an increasing necessity on the part of injured workmen for

representation at hearings in all contested cases. It will be tragic if the legal aid

organizations, through blind adherence to an originally doubtful and now clearly

outworn rule, persist in refusing their assistance to a large class of poor persons

who stand in dire need of that assistance.

§4
Inasmuch as the legal aid societies do no advertising, feeling themselves bound by

the traditions of the profession in that regard, it is interesting to ascertain how the

vast army of clients finds its way to their offices. Nearly all the organ-

"^ izations keep records of the channels through which their cases come,

but the records are in a form which leaves much to be desired. From

the point of view of the individual society, properly classified source records are

indispensable to an intelligent direction of the work. By a classification of source

names which represent the various elements and groups in the community,— as the

organized charities, the courts, the newspapers, the churches, etc.,— it is possible to

determine where the society is known and where it is not, and then take steps cal-

culated to bring its existence to the knowledge of the latter group. Our concern here

is merely to ascertain how clients learn of the legal aid societies and what groups in

the community are using the societies. There is an utter lack of standardization, which

precludes any comparison between cities, or the taking of any general average, as was

possible in considering the nature of the cases in the preceding section. On the basis

of existing information no satisfactory table can be compiled. It is probably better
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annual balance sheet a statement of cases received and money expended. Proper ac-

counting should show to the community the funds received (by subscriptions or pub-

lic grant) for carrying on the work and what has been done with that money in terms

of results accomplished in their cases. From such a comparison the societies have

nothing to fear. Their work can stand the test. The omission to make proper records

of results is due to a failure to think the situation through and to appreciate the

necessity for such a tabulation, but it is none the less a bad failure.

No clearer proof of the extremely local nature of the development of legal aid work

could be desired than the chaotic condition of the most basic records. As to the na-

ture of the cases, the classifications are not standardized ; as to their sources, there

is not even proper classification; and as to their disposition, in the great number of

instances there is no classification whatever. So far as concerns the records on which

reports to the public are based, all cases except those taken to court might have been

thrown in the waste basket. There never having been any central organization which

had power to unify, relate, and standardize the work of the various local societies, each

has built up its own system or lack of system with the inevitably resulting confusion.

This deplorable condition will probably continue until the National Alliance ofLegal

Aid Societies is made over into a living instrument with some power to influence and

mould the general course of legal aid work.

The disposition figures of the few societies which keep such records admit of simple

classification and, in percentage form, give a very fair picture of what becomes of the

cases. In the following table the results of the work done by six organizations during

1916 is analyzed.

Table showing Disposition of Legal Aid Cases

Cases analyzed

Classification of disposition

1. Advice given or papers drawn

2. Prohibited by riile'

3. Client not entitled to aid

4. Referred to appropriate agency

5. No legal relief possible^

6. Investigated, no merit in case^

7. Lapsed by client

8. Relief by settlement or adjustment

9. Relief by court proceedings

10. Defeat in court proceedings

* "Prohibited by rule" refers to such matters as criminal, personal injury, and divorce cases, and to persons able
to retain their own counsel.

^ "No legal relief possible" means either that the facts disclosed no cause of action or that relief was impossible,
as where a defendant had left the jurisdiction or was without assets.

^ "Investigated, no merit" means that the organization investigated the claim and found it to be without merit.
This is primarily used where the evidence is conflicting and the investigation leads the attorney to believe that his
client is in the wrong or cannot prove his case.

Boston
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The percentages in the foregoing table give a wholly accurate idea of what hap-

pens when the cases are passed through the legal aid office. If statistics from the

laro-er organizations could be pi-esented, they would show very much the same results.

Out of one hundred cases brought to a legal aid organization, one-quarter are requests

for advice or for the drawing of instruments, as wills, notes, or mortgages, and these

are quickly disposed of. Five applicants cannot be accepted because their cases relate

to criminal, divorce, or personal injury matters, or because they are able to engage

their own attorneys. Three persons the society declines to represent because they do

not deserve assistance, regardless of the strict merits of the case, as where they desire

to institute litigation and garnishee a debtor s wages for reasons of spite or vindic-

tiveness. Six persons, either at the outset or later as the case develops, prove to need

medical or charitable more than legal assistance, and so are put in touch with the

appropriate agency. In ten of the complaints it quickly becomes apparent that legal

action will afford no relief, as where the facts fail to constitute a cause of action, or

ihe defendant is beyond the jurisdiction, or the defendant is judgment-proof, or the

plaintiff lacks the necessary money to pay the court costs and other expenses called

for by the necessary litigation.

This leaves fifty-one cases requiring further investigation or action of one sort or

another. Such investigation discovers that in eight cases the additional facts brought

to light fail to confirm the client's story or so weaken it as to give rise to a reason-

able inference that he himself is in the wrong. In ten cases the society's efforts go for

nothing, because the client fails to return when he is later needed to take further

steps in the prosecution of the case. Sometimes this is because the society's work has

brought the defendant to terms and he makes his settlement directly with the client,

often it is because the clients move, or lose interest, or find the law too slow, or for

any one of a thousand reasons. These are the most discouraging cases in legal aid

work, but because of the class of people among whom the society's work lies, it is

inevitable that a certain number of clients will allow their cases to lapse. There re-

main thirty-three cases requiring action and in which the society is satisfied on inves-

tigation that the claims are well founded. Of these it is possible to settle or adjust

twenty-five. Eight opposing parties are obstinate or refuse to attempt to reach a fair

compromise so that suits are brought against them. Of these eight litigated cases,

one is lost and seven are won. Multiplied out to the proper proportions, these figures

show the grist of the legal aid mill.

§
6

The office of a legal aid organization is like any ordinary private law office. The only

objective signs of difference that impress the observer are the modesty of the appoint-

ments and the steady procession of persons coming and going. In general the or-

ganizations, through their attorneys, conduct their cases just as any attorney con-
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ducts his practice. In a few offices the work, up to the point of litigation, is taken

. . . charge of by persons who are not lawyers, but these instances are ex-
Principles ni ,. . .1 -i- 1

„
J

ceptions to the prevailing rule.

As the legal aid organizations stand in a quasi-public position, as

•^ they are charged with the responsibility of expending the sums en-

trusted to them only for proper purposes, they are confronted with certain peculiar

problems which have led to the adoption of several interesting principles concerning

the conduct of the work. Realizing that their work was in the field of the law and

that they were taking a part in the administration of justice, the organizations have

wisely refrained from erecting any moral standard which applicants must satisfy

before being entitled to assistance. The only test is the intrinsic merit of the claim

plus a due regard for those restrictions which good ethics impose on all members

of the bar. Suits for reasons of spite, vexatious proceedings taken for delay, tech-

"^ nical defences to just claims, will not be undertaken. The main principle may be illus-

trated in an extreme way by stating that if the worst man in the world was actually

owed ten dollars by the best man, the society would undertake the collection for the

former, provided he was too poor to engage his own attorney. It is a tribute to the

clear-sightedness of the leaders in the movement that the societies early took this

stand. Had they undertaken to lay down rules concerning the morality of applicants,

they would have arrogated to themselves the right to define justice differently than

the law defines it, and they would have lost sight of their main objective of securing

the legal rights of persons unable to obtain assistance elsewhere.

There are very few exceptions to this rule. New York refuses to accept claims from

domestic servants who have left without reasonable notice. This is only a half excep-

tion, for the custom of notice is now so clearly established in that occupation that

it would surprise no one to have the law hold that the week's notice is an implied con-

dition of the contract. Servants who are discharged without a week's notice constantly

seek recovery of pay for that week, so that the New York rule is simply making the

principle work both ways. In domestic tangles, particularly where children are in-

volved, the organizations make careful investigation of the client's life and history,

and decline to act if he or she proves unworthy. In these cases the moral test is itself

the legal test. In a proceeding for guardianship or custody of children the fitness of

the petitioner is put in issue by the law. Morality as a test of exclusion is sometimes

applied in illegitimacy cases. The society will assist a woman in such a case, no matter

how much she herself may have been to blame, in the first such instance, and prob-

ably in the second, but after that the society will decline to act.

In all their work the organizations earnestly endeavor to refrain from competition

with the bar. They have been so anxious on this score that at times they have gone too

far, they have refrained from what seemed competition even at the expense of their

clients, as in personal injury cases. In this relationship to the bar the societies have

kept their record remarkably clean. The number of clients who are able to impose on
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them is so trivial as to be negligible. No serious charge has been made by responsible

members of the bar that the societies were representing persons able to pay for their

legal services. \Vhen it is considered that the societies do the work more economically

than a private office could and yet lose from five to thirty-five thousand dollars a year,

it is self-evident that they are engaged in a class of work which would represent a dead

loss to the profession if its members were called upon to perform the necessary services.

The only criticism which requires consideration is that the societies "feed" cases

to certain attorneys. By this it is meant that the society refers such cases as it de-

clines— criminal, divorce, personal injury, and paying cases— to a limited number

of attorneys. It is because of this criticism that many of the societies which decline

negligence cases also decline to refer the applicants to any attorney. What to do

with cases which are rejected has always been a difficult question. If a society is to

refer cases at all, it must refer them to attorneys whom it knows and trusts, for it

unavoidably pledges its reputation that the case will be rightly conducted and that

no excessive fee will be charged. This results in discrimination. Here again there is

a conflict between two principles, and in such a conflict the interests of the clients

should be held superior, they should not be sent empty away; if the society can-

not itself act for them, it ought at least to see that they come into proper hands. It

therefore becomes largely a question of how the reference system can be made least

objectionable.

There are three plans in existence. In Los Angeles, the bar association certifies a

list of attorneys who are willing to take cases, and civil matters are referred to them

in rotation, following the alphabetical order, by the public defender's office. The list

is extensive, so that the element of discrimination is reduced to a low point, but cor-

respondingly there is a real danger that some attorney will prove incompetent, or

neglect his case, or charge an improper fee. Whenever this happens it injures the

society's reputation, deters persons from seeking its assistance, and lessens its power

in the community. In Philadelphia, cases are referred to a limited list consisting of

eleven attorneys. Their work is reviewed by the legal aid attorney, he meets with

this informal staff regularly and checks up the progress made in their cases, and all

fees charged are communicated to him and recorded. This method is highly efficient,

it protects the society entirely, but the element of discrimination becomes large. The
plan has been so well conducted in Philadelphia that criticism has not been heard,

but if attempted elsewhere, it might easily meet with disfavor and arouse hostility.

In Chicago, Boston, and several other cities, the cases are referred to attorneys

formerly on the legal aid staff. This is perhaps the least objectionable method, for

it very completely guards the society's position and good name, and, on the other

hand, as the group of ex-attorneys in those cities is constantly enlarging and chang-

ing each year, the discrimination does not appear great. There is no complete solution

of this difficulty, which is precisely like that confronting judges in their selection

of masters, auditors, receivers, and referees.
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Litigation is always the last resort in a legal aid society. Conciliation and arbitra-

tion are the favorite means employed, as has earlier been pointed out.^ Many of the

cases of the poor are against other poor persons who are equally unable to pay attor-

ney's fees. The societies have, in their respective communities, earned such reputa-

tions for fair dealing that the opposing party is very often willing to come to the

office and fully relate his side of the story. The legal aid attorney changes his atti-

tude from that of advocate to that of arbitrator. Force of circumstances gives his

decision the validity of a legal judgment because neither party can afford to pay

counsel to fight his decree. The attorney in this function closely resembles the judge

of a small claims court, and the results obtained have been as gratifying. It is the

rare case where the parties are not willing voluntarily to abide by the decision.

Although the societies bring justice to thousands of persons whose claims otherwise

could never be heard, there is much warrant for the statement that the net result

of the work, because of the manner in which it is conducted, is to decrease rather

than increase litigation.

Figures based on records for 1915 show that in Boston out of the total number
of cases received only 9 per cent were taken to the courts, in Cleveland 8 per cent,

in Kansas City and New York 6 per cent, and in Chicago 4 per cent. Examining
further into the New York work, which is the largest and of longest duration, it

appears that year after year the proportion of cases in which proper relief could

not be obtained without resort to litigation has been less than one-tenth of the total

number." These figures are not accidental; they are the result of a policy consciously

adopted and followed. The attorney for the society in his report for 1907 gives it

clear expression :

^

" Since the first day of January, 1907, there has hung in each of the six offices

of The Legal Aid Society a neatly framed placard containing an extract from
the writings of Abraham Lincoln—who was not only a great lawyer, but a great

friend of the poor—words which seem particularly appropriate to guide and
inspire the work of the attorneys of the Society.* . . .

" The poor applicant who makes his plea for legal aid, and the person against

whom he lodges his complaint, each knows that behind the advice and counsel

which is given by the Society's attorneys lies the sanction of the law and the

resort to the tribunals established by the law. Nevertheless, these tribunals are

sought only as a last resort. The truth so forcibly expressed by Lincoln has more
and more come to be recognized as a principle which should be followed in busi-

ness relations, and it is the working rule of The I^egal Aid Society."

The societies institute or defend cases in court only when they are reasonably

convinced that the truth is on their side. Their appearance in court depends on the

* See ante, pagres 63 and 70.

' History of the New York Legal Aid Society, page 29. For detailed figures and statements see 32 N. Y. L. A. R. 30;

34 Ibid. 7 ; 36 Ibid. 10; 37 Ibid. 24 ; 38 Ibid. 24 ; 41 Ibid. 8.

" 32 N. Y. L. A. R. 29.

* Here follow.s the quotation of the famou.s saying as to the discouragement of litigation which has earlier been
Quoted on page (SO.
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merits of the case as they understand it and not on the payment of fees. They have

established a standard of conduct which is hkely to exert a powerful influence in

the future. The standard accords with the best ethics, but it unquestionably is far

in ad\ance of the average attitude of the bar. They deal with the old and vexing

question of duty by frankly placing their duty to the court before their duty to the

client. There is to-day a steady trend of thought which is shifting the emphasis of

the lawyer's duty from one owed primarily to his client to one owed to the court

whose minister in the search for truth and the administration of justice he is.^ The

legal aid societies are putting this hopeful theory into practice, and if they should

become the training schools in practice for law students, their influence on the next

generation of lawyers would play an important part in bringing about a more gen-

eral realization and acceptance of this higher definition of professional obligation.

§ 7

Whether or notlegalaidorganizationsare justified in charging fees has been a frait-

ful topic of discussion at all their conferences.^ The fees called into question are of two

. sorts. First, there is a fee which is charged when clients apply for

to 6 assistance, commonly called a retainer fee, and ranging in its amount
•^ as used by different organizations from ten to fifty cents. Second,

there is a charge by way of commission on sums collected for clients, which also

varies, but never exceeds ten per cent. New York adopted the policy of charging

small fees early in its history. In 1879 it put into effect the commission charge, and

in 1896 it instituted the retainer fee. Nearly all of the older organizations followed

the plan. The newer organizations, particularly the public bureaus, have adopted a

contrary policy. At the present time the societies stand very nearly evenly divided

in opinion and practice. A careful investigation made in 1916 by the Chicago Legal

Aid Society ascertained that of thirty-nine organizations, eighteen charged fees and

twenty-one did not. Analyzing the figures more closely, it appears that of fifteen

organizations of the private corporation type (representing in the main the older

and larger organizations), nine made charges and six did not; of fifteen organiza-

tions existing as departments of charities, five did and ten did not; and of five public

bureaus, one did and four did not.

If the charging of fees prohibited deserving clients from securing the assistance

of legal aid societies, or if it worked serious hardship on them, or if it was contrary

to any fundamental principle of legal aid work, then fees ought to be wholly abol-

ished.The evidence indicates that none of these three bad results follows from a proper

system of charges. If the retainer fee were an absolute condition precedent, it would

' Cf. Public Service by the Bar, an address delivered by Elihu Root as President of the American Bar Association
at its meeting on August 30, 1916.

' Report of Proceedings of the First Conference of Legal Aid Societies, page 57; Ibid., Third Conference, page 39-

Ibid., Fourth Conference, page 89.
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work great hardship. The universal rule is that it may be abated or entirely waived

in the discretion of counsel. No charge is made in cases of deserted wives. In fact,

the charge is only collected from about one out of every three clients. The figures

of cases received give no indication that the fees make any difference. When the

New York Society rearranged its fees in 1902, it had this possibility in mind and ap-

pointed a special committee of the Board of Directors to make an investigation. They

reported that the fees as charged did not keep clients away.^

It does not seem that the fees charged work any hardship on the clients. Chicago

found cases where, after it had charged fees, the client was obliged to seek charitable

assistance.^ If that were generally the case elsewhere, it would be a final argument,

but there is rather interesting evidence in existence which points in a contrary di-

rection. In Detroit the policy has been followed of making no charges, but of per-

mitting clients to give as a donation any sum they desire. This affords a test of

what clients feel willing and able to give in payment for services rendered. It may

be contrasted with Boston, which has always charged fees by way of commissions

on amounts collected. The criterion is the percentage relationship which the fees or

donations from clients bear to the amounts collected for them. The following table

shows for a period of six years the percentage of sums recovered which clients donated

in Detroit and the percentage which was charged in Boston:

Year Percentage of Collections

Donated in Detroit Charged in Boston

1910 14..T 7.6

1911 12.5 6.0

1912 12.0 10.0

1913 4.5 7.5

1914 18.3 6.3

1915 18.3 5.3

1916 6.6 5.9

It is a fair inference that if clients in Detroit felt able to give S1.24 out of each $10

collected for them, no hardship was done in Boston in charging its clients .69 on

each $10 collected. Where discretion is vested in counsel to make the charge accord-

ing to the nature of the case and the needs of the client, it is unlikely that injustice

will be done. The fee is fixed at the end of the case, by which time the attorney knows

the client and his situation well. As attorneys are paid fixed salaries and receive no

part of any fees collected, no personal interest is involved. The fact that two-thirds

of the organizations operating as departments of charities do not charge fees might

give rise to an inference that the charities regarded any fee as working a hardship.

In the absence of more direct evidence no such general inference is warranted, for

it appears that in 1916 the Cleveland Federation for Charity and Philanthropy in-

structed the Legal Aid Society that it would do well to give more attention to requir-

ing the payment of fees in proper cases.

' 27 N. Y. L. A. R. 6. ^ Report of Proceedings of the Fourth Conference of Legal Aid Societies, page 90.
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The charging of fees is not contrary to any fundamental principle. The proposi-

tion for which legal aid organizations stand is equality before the law. The world

of clients is not to be divided between persons able to employ their own counsel and

persons able to pay nothing. The larger number of legal aid clients are not applicants

for charity—many of them would refuse to apply for assistance if they considered

that they were being given charity;^ they are mainly self-supporting, self-respecting

persons, whose income does not give them a sufficient margin to pay the fee which a

private attorney must charge. The ideal of the legal aid organization is to give to the

poor man at a price he can afford to pay, whether it be two dollars or fifty cents or

nothing, as competent legal services as the rich can buy.'- If it were able to do that,

it would secure complete equality. Its aim would be fully realized.

The dispute is not one of principle, but resolves itself into practical considerations.

It was on practical grounds and not on any matter of principle that the Women's

Committee of the Chicago Legal Aid Society advocated the abolition of fees.^ It was

felt that it was impossible to devise a system which worked with justice and uni-

formity. It is possible that clients may deliberately impose on an attorney and thus

avoid the small fee, and so a discrepancy or lack of uniformity may result. Such in-

stances ought to be very rare because most clients have no desire to reward good deeds

with bad, or honest dealing with trickery, and also because the attorney, by virtue

of his position, knows so much about the client that he cannot readily be imposed

upon.

Most practical considerations weigh in the balance in behalf of charging fees. The
request to a client that he pay a retainer fee of ten, twenty-five, or fifty cents is only

asking him to defray the incidental cash expenses to which the society is at once put.

To conduct the case, the society incurs expense for postage, telephone, and carfares,

and there is no reason why a client, when able, should not defray such items. This is

directly in accord with the universal rule of all organizations to require clients, when

able, to pay court costs and witness fees. This type of fee is negligible as a source of

income, but many of the older organizations, as those in New York, Philadelphia,

Boston, and Cleveland,^ believe that a small initial charge is worth while because it

puts the relationship between client and society on a more businesslike basis, it tends

to maintain self-respect, it prevents a tendency to pauperization, and it gives the client

a greater sense of responsibility toward the society. Cases which the society is forced

to close as "lapsed" are generally those where it alone has expended money, time, and

effort; rarely does the client who has invested his cash, however little, fail to see the

case through.

The income from the second kind of fees, commissions on collections, though not

See post. Chapter XIX, Types of Legal Aid Organizations, § 5, page 178.

^ Cf. Report of Proceedings of the First Conference of Legal Aid Societies, page 7 : Ibid., Fourth Conference, page 100.

' "The committee makes this recommendation on practical grounds." The report is quoted in Report of Proceed-
ings of the Fourth Conference ofLegal Aid Societies, page 90.

• 12 Cleveland L. A. R. 9.
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large of itself,^ is sufficient, because of the low cost per case, to enable an organiza-

tion to undertake many more cases than it otherwise could afford to accept. It has

been pointed out that New York is thus enabled each year to undertake seven or eight

thousand more cases.^ As every organization works up to its financial limit, this is a

practical consideration of importance. In actual result it means that clients, who are

able to do so, return to the society a small portion of the benefits which the society

has secured for them, not in order that the society may prosper or its attorneys be

enriched, but so that the society may be able to do more work for less fortunate cli-

ents who are unable to pay anything whatsoever for the services that they receive.

* The fees charged by legal aid organizations by way of commissions on collections are set out in their annual
reports. The following table gives an idea of their amount The figures are for 1916 except as to Chicago, whose
figure is that for 1916.

Amonnf Collected
for Clienls

$22,808.81

2,881.67

18,528.99

2,271.38

unknown
323.70

7,401.54

6,704.10

128,006.10

16,637.62

11,286.34

689.38

6,109.00

As the organizations conduct their work at a cost of from $1.50 down to .60 per case, it is apparent that these com-

missions enable them to do a substantially larger work than their income otherwise would permit.

' Report of Proceedings of the Third Conference of Legal Aid Societies, page 48.

Organization
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Chapter XIX
TYPES OF LEGAL AID ORGANIZATIONS

Private agencies lacli the essential quality of this new (public) office: the

recognition of the whole community's obligation to the man in court and to

its own self-respect as a democracy. The Independent for Octolier 18, 1915.*

§ 1

N the development of the work thus far there have emerged five distinct types of

legal aid organizations. They are:

Thf Five ^' I*^'^^'^t^ corporation societies.

2. Public bureaus.
I ypes V.' Q Departments of organized charities.

J\^ 4. Bar association societies.

5. Law school societies.

There are one or two organizations which do not fit into these classes, and within

the groupings there are many varieties, but these clearly are the types of organization

now in existence. Before taking up and weighing the respective merits of these vari-

ous types, it is worth while to mention briefly the few special organizations that are

engaged in legal aid work.

§ 2

The standard legal aid organization would be one which rendered to all persons who
were unable to procure assistance elsewhere that legal advice and assistance which

_, • ;• J they needed in any case in any branch of the law, excepting only the

^ . . instituting of divorce proceedings. The test should be the inability

° of the client to employ counsel, and only very rarely the nature of

the case.^ We have seen that the large majority of organizations give general civil

relief except in personal injury and divorce cases, but that they give no criminal

relief.

There are a few organizations which specialize in limited kinds of work and accept

nothing else. Most of the public defender organizations confine themselves to criminal

matters. This is not true in Los Angeles or Portland, but it applies to the defenders

in Omaha and Columbus and to the Voluntary Defenders Committee in New York.

There is no reason for this divided jurisdiction. Ultimately this specialized work

ought to be merged with the general legal aid work so far as organization is con-

cerned. That we have this specialized form of legal aid service is due to the historical

fact that the legal aid organizations themselves never met the demand in the crimi-

' From an article by Geddes Smith entitled "Making the Law Work Both Ways," 84 The Independent. 94. 95.

^
There might occasionally have to be some qualification. If such cases were presented, the societies might well be

justified in refusing breach of promise and alienation of affection cases, which too often are only cloaks for black-
mail.
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nal field. Hence arose the necessity for some one to do that particular work to com-

plement and carry to completion the legal aid idea. To fill that particular need came

the public defender rendering that particular service. The same thing would happen

if all legal aid societies were to-morrow to refuse all domestic relations cases. The

need for legal assistance in that field would soon manifest itself, and we would see

either the domestic relations courts extending their functions by adding attorneys

to their probation staffs, or the erection of organizations providing legal assistance

in that special field.

An illustration of this same process is afforded by the National Desertion Bureau.

The legal aid societies have done reasonably well in meeting the problem of non-

support, but, with the exception of Kansas City, they have failed to cope with deser-

tion. When a husband deserts or abandons his family he very often goes into another

state, so that the case against him presents the practical difficulty of ascertaining

his whereabouts and the legal difficulty of extradition. The National Desertion

Bureau was established in New York in 1912 by the National Conference of Jew-

ish Charities. It is a legal aid organization confining its work entirely to desertion

and abandonment cases. This specialization has resulted in maximum efficiency. The

Bureau has been amazingly successful in locating deserters, it has cooperated with

the prosecuting attornevs in securing their return to the jurisdiction, and by thus

compelling husbands to perform their obligations of support it has saved to the

United Hebrew Charities thousands of dollars which formerly it had to pay out for

the support of abandoned families.^

This Bureau, with the admirable technique of work which it has devised, stands

as an example to all legal aid organizations. Desertion and abandonment ought to

be sternly combated in every community, and it can best be done through efficient

legal aid work. It would, however, be a mistake for every city to have its own special

bureau for this special work. It can far better be done as a part of the work of the

existing legal aid organizations. Much of the success in desertion work depends upon

having reliable, efficient, cooperating agencies throughout the country. This is ready

at hand if a strong enough central body is created to bring the local organizations

into closer alliance and to provide the necessary clearing house for the transmission

of cases and information.

The few greatest cities may need special organizations for special purposes, but

the general development should be in the direction of merging all branches of legal

* The records show quite clearly, particularly when the grrowth of population is remembered, the effect produced
by the National Desertion Bureau since its creation in 1912.

Year

1910

1911

1912

1913

1914

1915

1916

Number of Persons



THE FIVE DIFFERENT TYPES 171

aid service in any community into one definite society or bureau. This involves no

loss of efficiency. Specialization should continue, but it should not be specialization

of organization, but specialization of work within the one organization. Specializa-

tion is imperatively needed for desertion cases and criminal cases. It is just as much

needed for seamen's cases, workmen's compensation cases, loan shark cases, in fact,

for any extensive branch of the law giving rise to many cases among the poor. The

one organization, if properly equipped, can secure the same efficiency through de-

partmental specialization, and in addition it secures unity of purpose, control, and

policy, better cooperation, less duplication, and it effects many economies in the

overhead and administrative expenses.

§
3

The legal aid system of Germany is very largely built on group lines. There are po-

litical, religious, and class bodies or associations which provide legal assistance for

their members. Fortunately, the development in the United States,

j^ J
, due chiefly to the influence of Mr. Briesen, which has already been

" '^ noted, has been in an entirely different direction. The type of or-

" " ganization that extends its assistance to all poor persons in a city,

regardless of politics, I'eligion, or class is more democratic and it is sounder. As its

function is to play a direct part in the administration of justice, it should no more

be founded or carried out on partisan, or sectarian, or any other lines of cleavage

than should the administration of justice itself.

There are two organizations in America which act for definitely limited groups

rather than for the community in general.^ The Labor Secretariat in New York is a

cooperative legal aid society giving its assistance to the members of its constituent

labor unions. The plan of itself is an entirely worthy one. It has never grown to any

size nor has it extended itself into other cities. Though it has existed since 1902, it

has been so far outstripped by other types of organizations that it has been lost sight

of. In such an organization inevitably the fundamental conception of legal aid work

is lost. It does not represent an extension of the administration of justice. It repre-

sents only a plan for securing, through combined purchasing power, the services of

a private attorney. Had most of the organizations been of this type, the true posi-

tion of the legal aid society in the administration ofjustice would have been clouded,

and its influence in bettering and equalizing that administration, which has clearly

been at work since the establishment of public legal aid in 1910, would not have

been strong if it had been felt at all.

As a sort of complement to the Labor Secretariat, which typifies legal aid by

employees, there is in Detroit the Ford Legal Aid Bureau, which represents legal aid

' It is interesting to note that in Havana, Cuba, legal aid is furnished by Wage Earners' Clubs. See 9 N. Y. Legal
Aid Review, No. 3, p. 2.
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by employers. This Bureau was started in March, 1914, as a part of the general wel-

fare work which is carried on in the Ford factories. The Bureau is a division of the

company's legal department. It has its office in the main factory building, and has

a staff of four attorneys. The Bureau is chiefly interested in searching titles for men
buying their homes under the profit-sharing plan, in protecting them from fraudu-

lent insurance agents and others, in taking care of garnishment suits, and in facil-

itating naturalization proceedings.^ The Bureau gives general advice, but does not

usually undertake litigation."^ It is a fair criticism that the Bureau is more inter-

ested in matters which affect or concern the company than in matters which affect

the employee alone. Thus, if a man is sued and his wages are garnisheed for a debt of

ten dollars, he will be given representation, but if he is owed ten dollars, he will not

be given an attorney to bring suit in his behalf. The following table, covering an

eight months' period from June, 1916, through January, 1917, shows the nature of

the work done:^
Nature of Cases
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a bureau controlled by the company but through the independent legal aid organi-

zation existing in the city. Because of a reticence which can easily l)e understood,

men are slow to reveal their troubles to their "boss" or to attorneys responsible to

him. They would be unlikely to admit having troubles at home, or having borrowed

money, or being in debt. In dealing with an independent legal aid attorney there is

no such reluctance, at least no more than there is with any attorney. The legal aid

organizations are not now in a financial position to add largely to their work,

but the company could properly pay the increased cost of its increased work by a

subscription, which would be less than it would cost to run its own legal aid de-

partment.

It is not unlikely that in the future the large employers of labor will enter into

some relationship with legal aid organizations. The Legal Aid Bureau of Nashville

is a department of the Commercial Club, and its existence is due in large measure

to the interest and activity of business men. Its secretary has emphasized the services

that legal aid organizations may render to business organizations.^ A step in this

direction has been taken in Boston. The Edison Electric Illuminating Company has

always permitted its employees to consult its own counsel, but recognizing that "it

is a question whether all of our employees who might take advantage of this do so,"

it has made an extended statement concerning the Boston Legal Aid Society, and

offers to give any employee a letter of recommendation from its Welfare Bureau to

the society.^

Returning to a consideration of the five types of legal aid organizations proper, it

is desirable first to fix the extent to which each type has been used. We have earlier

seen in studying the history of legal aid work that during the first two

periods of its development the private corporation society was the favor-

;L ite type, that during the third period the departmental type prevailed,

'^^ and that during the last period the public bureau predominated. There

have been fifty-eight distinct times when the question of organization has presented

itself. This includes organizations which have been founded and then lapsed, mergers,

and reorganizations. The various types have been employed to the following extent:

Type Niitnbcr

1. Private corporation societies 15

2. Public bureaus 9

3. Departments of organized charities 17

4. Bar association societies 5

5. Law school societies 5

6. Miscellaneous 7

* M. G. Denton : The Services of Legal Aid Societies to Business, Particularly to Employers of Labor, Report of
Proceedings of the Fourth Conference of Legal Aid Societ'.es, page 108.

^ 8 Etlison Life, No. 8 (August, 1917), pp. 257-259.
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With the miscellaneous group we are not concerned. They are in the main organ-

izations whose work has never become extensive or which have not yet had time to

decide on their final form of organization. Of the fourth and fifth types— the bar

association and law school societies— there are fewer organizations, and as they raise

no difficult questions and may be easily described, it is advisable to deal with them

first.

The law school type, though of great interest in connection with legal education,

is not of importance in the general field of legal aid work. With the exception of the

Harvard Legal Aid Bureau, they have provedweak and have done onlya small amount

of work.^ The limitations of this type are inherent and obvious.^ A staff of untrained

men, not members of the bar, limited as to the time at their disposal, and all dis-

persed during the summer vacation, is not a model to be followed. These organiza-

tions have done no harm, much good to the comparatively few cases which have come

to them, and a great deal of good to the men who have done the work. This last is

the great asset of this type. It will leave its mark on the rising generation of lawyers.

In discovering and developing this asset—an asset both to legal aid and legal edu-

cation— the law school society has made an important contribution. The idea is one

to be treasured and not lost. Fortunately it can be preserved and carried out more

effectively in connection with other types of legal aid organizations which have per-

manence, trained supervision, and better equipment.

The bar association type has been employed only to a limited extent. In St. Louis the

Bar Association established an excellent society. As it was soon afterward taken over

by the city and operated as a department of government, it does not offer any final test

for this type. The Birmingham attempt failed, so that New Orleans, Columbus, and

Detroit are the only remaining societies of this sort. From the experience afforded in

these three fields the bar association type is found wanting. Apparently the bar associ-

ations thus far have not had a proper vision of the opportunity and they have proved

a weak instrument to which to entiiist this important service. In New Orleans and

Columbus the work has gone forward but slowly and the organization has hardly

crystallized at all. In Detroit, where the society was started in 1909, despite an enor-

mous growth of the city, the Bar Association has methodically gone on year after

year appropriating five hundred dollars for the legal aid work, never grasping the

opportunity or perceiving the need growing around it, and never giving more than

perfunctory attention to the work. The result has been that despite the efforts of an

able attorney in charge, the work has sunk to a low level. Detroit, conceded in 1917 to

be the fifth city in the country, in legal aid work ranked twenty-fourth. There are

several reasons for the failure of this type. The greatest is undoubtedly the general

' The Legal Aid Society of the George Washington University Law School ranks second and has done reasonably
well under adverse conditions; the Yale Legal Aid Bureau has never attained strength; and no information is avail-

able as to the Legal Aid Bureau of the University of Tennessee. The Denver society is no longer in existence.

^ For an extended presentation and discussion of this subject see Report of Proceedings of the Fourth Conference
of Legal Aid Societies, pages 11-20; and Third Annual Report of the Harvard Legal Aid Bureau.
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indifference with which the bar has thus far regarded legal aid work. There is further

the natural conservatism of the bar, which makes the development of the bar associ-

ations themselves a tedious process, with the result that any activity of the associa-

tion also grows slowly. There are two other limitations which also appear in other

types and are more fully considered in their connection. They are: first, that an or-

ganization does better when it is independent and has to stand on its own responsi-

bility; and second, that although legal aid work is primarily a legal affair, its best

control and direction are secured when to the lawyer's point of view there are added

other opinions representing other elements in the community.

The private corporation societies, the public bureaus, and the departments of or-

ganized charities constitute the three great types of organization. Not only do they

greatly outnumber the other types, but by them is borne the burden of the work. In

1916, out of a total of 117,201 cases, they cared for 116,099 cases.

These three types raise two great questions. The first is as to the respective merits

of the independent society, on the one hand, and, on the other, of the society or bureau

which is not independent, but is a department of some larger charity organization.

This is a question relating solely to organization, and it is the chief question from

the point of view of how legal aid work may best be organized. The private corpora-

tion represents the independent form and the charity bureau the departmental form.

On this issue the public bureaus afford examples of both kinds. There are independent

public bureaus, and bureaus that are departments of welfare boards.

The second question is as to the respective merits of private and public organiza-

tions. This is the precise point which has been so much debated in the public defender

discussions. It is more than a question of organization, it reaches down and calls into

consideration the fundamental principles and meanings of legal aid work. On this

question the private corporation societies and charity bureaus unite to present one

side and the public bureaus to present the other.

Before analyzing these questions and weighing the arguments it is helpful to ascer-

tain the present situation.Thefollowing table, arranged according to the size of cities,

sets out where each type is to be found and the number of cases received by each or-

ganization in 1916. It is readily apparent that the private corporation societies pre-

dominate in the larger cities and the charity bureaus in the cities of the second class.

This is made clearer if we add the cities where the work is still in indefinite shape, but

where the charity bureau type has been adopted, as in Bridgeport, Des Moines, Grand

Rapids, Indianapolis, and Seattle. It is further apparent that the private organizations

are to be found mainly in the east, and the public organizations mainly in the west.
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City
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hereinafter advanced receives excellent corroboration from this very situation, for

invariably in so far as an organization is independent the advantages of the inde-

pendent type are found, and in so far as it has surrendered its freedom of action the

corresponding disadvantages appear.

The independent type of organization, as exemplified by the pi-ivate corporation

society, makes for greater responsibility and at the same time permits greater freedom

of action. It must stand on its own feet. It cannot hide in the shadow or stay under

the protecting wing of any other organization. Before the community, the courts,

and the bar it must stand or fall according to its own reputation. The issue cannot

be beclouded by any intermediary. That this fact inculcates a feeling of responsi-

bility is undeniable. The executive committee of a general charity has no such in-

terest in, and feels no such responsibility for, a legal aid bureau which is merely a

department of the greater organization, as has the board of directors of the incor-

porated society. It is not without significance that as a rule the best societies are

to-day of the independent type and that the work of an independent legal aid organ-

ization has never been given up. A very great failure in legal aid work is chargeable

to charity organization management in Bridgeport ; in Baltimore and Rochester the

work has not developed as it should have during a space of six years ; and in Des

Moines, Grand Rapids, and Indianapolis the charity control has failed to produce

any definite or enterprising legal aid undertaking. It was the realization of these

advantages which led Philadelphia in 1916 and Richmond in 1917 to become inde-

pendent incorporated societies.

Legal aid work, when conducted as a department of charity, has less freedom of

action . In funds, which are its sinews for work, it is often throttled bv a charity budget

in which it is but a small item. Its appeal for support, being through the charity,

lacks direct force with the bar which should be its main source of reliance, and the

response depends less on what it has accomplished and more on what the charity in

general has accomplished. If the charity fails to earn public approval, the legal aid

work is also doomed, as it has so resulted in Portland, Oregon. The reports of the

legal aid departments are -swallowed up in the general charity reports, and are con-

fined to very brief compass. The legal aid attorneys in Minneapolis and Dayton have

submitted excellent reports about the nature and significance of legal aid work which

have never been published or given to the community in any form. A few paragraphs

are selected by the general secretary or director of public welfare for incorporation

in their annual report. The greater portion of the attorney's report never reaches

any other person. For three years the Bureau in Kansas City published its own re-

ports and in them is contained much invaluable information; during the last three

years, however, its reports have been published as a part of the general report of

the welfare board, with the result that they have shrunk both in size and value and

contain little more than a bare statistical record. For nine years the Cleveland in-

corporated society published annual reports which still rank among the best con-
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tributions to legal aid literature, but since it has turned its financial control over

to the Cleveland Federation for Charity and Philanthropy, its annual reports have

dwindled to a leaflet, and in the Federation's Year Book it occupies a scant two

pages. In a young movement such as legal aid is, and in one which is not at all

understood, it is essential that the work have adequate presentation. Even the persons

engaged in the work need all the information and assistance that can be gained from

experience in other cities. The burden of leadership in thought and in making the

movement known has fallen entirely on the independent corporation societies. They

have been, and still are, the producers and disseminators of the only legal aid liter-

ature that there is. Had it not been for them, the legal aid movement would never

have been known and its spread from city to city could hardly have been accom-

plished.

With the departmental type of organization there is less freedom of thought

and less initiative. This results from the nature of the arrangement under which the

departmental bureau is customarily conducted. There is a general secretary or director

who stands between the legal aid attorney and the controlling board which alone can

do things. Thus in Minneapolis the attorney reports to the general secretary, and

he in turn reports to the controlling board. This is an unwise arrangement, for no

general secretary is competent to pass on the issues presented. Legal aid work is a

distinct thing from general charity work, it requires the legally trained mind acting

in the light of a knowledge of legal affairs to understand much of its significance and

to chart wisely its course of activity. The genex'al secretary of a charity organization

is disqualified from passing expert opinion on such matters, he lacks the legal train-

ing to apply to them, and he approaches them from an entirely different background.

The same difficulty applies, in most instances, to the controlling board, which has the

final word and determines the budget. A board quite competent to supervise the tra-

ditional charity departments is incompetent to determine the peculiar questions pre-

sented by legal aid work. This checks growth and tends to retard the development

which normally takes place with an intelligent counsel dealing directly with a board

picked because of their peculiar fitness for and interest in directing legal aid work.

The independent organizations always have been and still are blazing the trail.

The greatest flaw in the departmental type is that its power for good is lessened

by the fact that it tends to reach a smaller group of persons than does the inde-

pendent type. The legal aid bureau of an associated charities or federated charities

generally has its offices with that organization. Often the offices are in the local

charity building. It is the customary and the natural arrangement for all applicants

to go to a central application desk, and there to be referred to the proper office or

person. These facts give rise to an impression in the community which confuses legal

aid with charity, which in turn has a marked effect in limiting the legal aid clients

to persons who are applicants for charitable assistance. The self-supporting class, able

to pay its own way in the ordinary affairs of life, but unable to meet the unusual
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expenses called for by any litigation, is strongly inclined to stay away. This tendency

has often been suspected,^ but until 1916 there was no corroborative evidence.

In April, 1916, the Legal Aid Department of the United Charities of St. Paul

moved its offices from the Wilder Charity Building, where it had had offices with the

other charity organizations of the city, to an office building given over largely to

lawyers' offices. Immediately the number of clients doubled. The test is a fair one.

Both buildings are accessible, the Wilder Charity Building is a beautiful modern

structure and the Society's present quarters are in an old, third-class office building.

There are no other or unusual circumstances to account for this almost automatic

doubling of the work. The same attorney remained in charge, and the work was car-

ried on as before. The increase was no temporary flurry, as an analysis of the cases

shows. The change was made April 22, 1916. A comparison of the cases accepted

during the five months ending April 30, 1916, and during the five months following

April, 1916, makes this clear.

In Charity Building
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trol of raising its finances, no harm is done by adhering to the name. These state-

ments are necessarily generalizations. In a given locality they may be outweighed by

peculiar local conditions. Nor are they to be taken as a disparagement of the work

performed by the departmental bureaus. Some of them, particularly those in Min-

neapolis and St. Paul, have done extremely ^^ell. It is the sole purpose of this examina-

tion to state such conclusions as are demonstrable by facts, so that legal aid work may,

in the light of experience, develop as soundly as possible.

§
^

In the all-important issue between publicly supported, publicly controlled legal as-

sistance to poor persons and privately supported, privately controlled legal assistance

no distinction need be made between the "public defender" organ-

izations and the "legal aid" organizations. The conflicting principles

j.,^ . presented by the Los Angeles Public Defender and the New York
^ Voluntary Defenders Committee are in no wise different from those

presented by the Kansas City Legal Aid Bureau of the Board of Pub-

lic Welfare and the New York Legal Aid Society. In the ensuing discussion no dis-

tinction will be made, and the phrase "legal aid organizations'" will be used to include

both groups. The only issue is which type is superior, which type should be selected

for the future development of legal aid work,—the publicly controlled or the pri-

vately controlled legal aid organization?^

Theoretically, the argument for public legal aid is irrefutable. The basis of the

argument takes us back to the beginning of this report, where our ideal of the free-

dom and equality of justice was set forth. Equality before the law is the crux of the

situation ; the ideal of freedom is a reinforcing principle which plays a part in so far

as it is necessary to secure the essential principle of equality. Justice must be equally

accessible to all persons, and the administration of justice must deal equally with all

persons. Where equality can be secured only by reducing the price of justice, the cost

must be reduced; where equality can be secured only by making justice free, then

there must be freedom of justice. In the issue which confronts us these ideals take

on concrete form and demand practical application.

Legal aid work is part and parcel of the administration of justice. It is not dis-

pensing charity. It is simply giving or securing to each applicant what is his right.

Historically we can see that the administration of justice by the state as we now have

it has come about by a gradual process of the state's taking over to itself the per-

formance of the various functions which make up the administration of justice.^ At

* Control and support almost always go together. All publicly controlled bureaus are supported out of public funds.
All privately controlled societies, except three, are exclusively supported by private subscriptions. The Buffalo
Legal Aid Society receives financial assistance from the City of Buffalo and the County of Erie. The Richmond Legal
Aid Society receives free rent in the Juvenile Court Building. The Voluntary Defenders Committee in New York re-

ceives free rent in a municipal building.

^ Zane : Bench and Bar in the Golden Age of the Common Law, 2 Illinois Law Review (1907), 1.
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one time the ftinction of the judge was in private hands. The lord of the manor was

the judge for his tenants. The church exercised its ecclesiastical jurisdiction over mar-

I'iage and the administration of estates. In the time of Henry II a step forward was

taken when the greater part of the judicial function was entrusted to judges, respon-

sible only to the king, who as sovereign 'occupied the position of the modern state.

Many of the ministerial functions were originally in private hands. After a judgment

for damages the plaintiff himself satisfied his judgment by taking away the defend-

ant's property. Now the levy of execution is exclusively in the hands of the sheriff,

a public officer. Arrests and service of process in criminal cases were for years made

by private persons until the police systems were established. In the not far distant

past prosecutions for crime were in private control. A private individual made his

complaint and paid his own attorney to prosecute the case in court.^ This function

was taken over by the state acting through its district attorneys and prosecuting

officers. To-day all the basic component parts of the administration of justice are in

the control of the state, except the part taken by attorneys in bringing and defend-

ing civil suits and in defending criminal matters.

The state enacts the laws, controls the judges, the clerks, the bailiffs, the sheriffs,

the probation staff, the police, the district attorneys, the jurors, and provides the court

houses. If this were enough to secure equality before the law, there would not be the

slightest case for public legal aid bureaus. But we have already seen that in many cases

in many fields of law, the inequality resulting from the inability to employ counsel

vitiates the equality of the whole machinery. We know that this is so because it is the

attorney who supplies the motive power to make the machinery of justice move. If

one were to use a homely analogy, the administration of justice might be likened to

an automobile, in which the law represents the engine, the judge the control, and the

attorney the gasoline. To give to two men exactly the same type of car and supply

one with gasoline and the other with none and then to expect a fair race is obviously

preposterous. So long as the attorney is made necessary by the form of the machinery,

equality can be had only if the attorney's services are available to every one.

The last step in the extension to its natural completion of the state's control over

judicial proceedings is the taking over, so far as may be necessary to secure equality,

of the control of the attorney, thereby guaranteeing that poverty shall bar no one

from securing the attorney's services. It is the accomplishment of this step which the

public legal aid organizations represent. The conception of a judicial proceeding in

which equality is guaranteed by having every participant an officer of the state is no

longer a dream, it may be seen any day in Los Angeles. A deserted wife tells her story

to a district attorney. He makes out a complaint and transfers it to the Public Ti'us-

tee, who makes a preliminary investigation. The clerk draws a warrant, which is given

to an officer for service. The defendant is brought into court for arraignment and

' Hyde: Reorganization of the Bar, 8 Illinois Law Review (1913), 239, 240; 5 Journal of Criminal Law and Crimi-
nology, 926.
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trial before the judge. The state and the prosecuting witness are represented by an

assistant district attorney and the defendant by the Public Defender. If there is a

verdict or finding of guilt, the defendant is put under the supervision of a probation

officer and pays the weekly amount ordered by the court to the Public Trustee.

This is not an argument for the socialization of the bar. It is an argument for

equality. For persons who are able to employ their counsel, no change is necessary,

but for the vast multitude who cannot, some readjustment is imperative. It is not

a claim that the state should pay all lawyers. It is a claim that the state should pay

for lawyers to represent poor persons in proper cases where the attorney's services are

necessary to secure equality before the law. It must be made clear that the case for

such state paid attorneys is not based on sentimentality, or charity, or kindness, or

anything of the sort. Nor is it a progressive proposition in the sense that it is opposed

to a conservatism that cherishes the good in our existing institutions. It is based on

fundamentals as to which citizens of all opinions— conservatives and radicals— are

in accord.

The point is that in all litigation the state is the great silent party in interest.

This is clear in criminal cases, in divorce matters, and in disbarment proceedings. It

is equally true in all so-called private litigation.^ If this were not so, why should the

state require that parties to private litigation use its laws, its courts, and its judges

to determine their private quarrel.'' Originally the state was compelled to take a hand

to preserve the peace, to prevent private vengeance, self-help, self-redress, all of which

disturbed the King's peace. With the rise of the ideals of democracy a far better

reason was supplied. Our government was designed to secure through its laws the in-

dividual rights to life, liberty, and property, and the more newly conceived social

interests. The laws are able to effect these purposes only through the administration

ofjustice. When a man by his labor has accumulated property there are persons who

would like to take it away from him by force or trickery. To permit it would be to

sanction anarchy. The law forbids, and it attains its end through the administration

of justice, which enjoins the wrong, or gives redress, or punishes the offender. If, for

any reason, the man were prohibited from obtaining the assistance of the law through

the processes of the administration of justice, his rights would be worthless, the law

would be an impotent sham, and his property could be taken with impunity. Yet

this is precisely the position of the poor.

To the conservative the proposal that the state should provide counsel for the poor

seems class legislation. By this he means that it is unjust to tax those who have ac-

cumulated property by their energy, frugality, and enterprise in order to help those

who have not. In other words, he feels that equality of opportunity becomes mean-

ingless if those who take their opportunities are to be penalized in favor of those

who do nothing. When properly applied these points have great force, but they have

' Cf. Blackstone's statement : "Besides, the public is in nothing soessentially interested as in securing toeverv indi-

vidual his private rights." 1 Blackstone's Commentaries, 139.
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no application within the realm of justice. Exact justice is the basis of equality of

opportunity. It is as repugnant to the conservative as to any one that a man should

prosper by employing persons to work for him, taking the profits of their labor, dis-

charging them without pay, and being enabled to pursue such a course with impunity

because of the inability of the workmen to invoke the machinery of justice in their

behalf. Yet this non-payment of wages has happened in hundreds of thousands of

cases.

There is no justification for saying that justice should be denied if a person cannot

pay the price fixed. No one would claim that the only persons entitled to protection

are those who are able to defray the cost of that protection by paying the judge and

clerk their salaries, the jurors their fees, and by renting the court room. The cost of

justice is variously estimated. In Massachusetts the expense to the state of a civil

jury trial has been fixed at $248.89 per day.^ The Public Defender in Los Angeles

has reported that the salaries, fees, and overhead expenses in a criminal jury trial

amount to $200 per day.- The daily cost of the Philadelphia Court of Common Pleas

is about $150.^ The expense of a jury trial in the Chicago Municipal Court is not

less than $75 per day.* Any serious proposal to restrict the use of the courts to only

such persons as could defray these expenses is inconceivable. Justice is not merchan-

dise; it cannot be granted or withheld according to the purchasing power of the

applicant. It is the affirmative duty of the state, at public expense, to do all that is

needful to secure justice to every one. In the main this is perfectly recognized. The

state does afford all that is necessary with the exception of the attorney. As this

omission is fatal in certain cases, the argument concludes that the state must admin-

ister its justice better by supplying the attorney in such cases.

Emergencies and times of stress often serve to make clear the injustice of a course

of conduct which is tolerated in every day life. After the great explosion of ammu-
nition at the Jersey City wharves, known as the " Black Tom " explosion, the City

Attorney's office publicly offered to accept the claims of the families whose men had

been killed and to bring suits for negligence without any charge to the clients what-

soever. The injustice of leaving these destitute families without redress or of com-

pelling them to seek relief through the usual channel of the contingent fee became

so clear that the public appreciated and undertook its responsibility. The federal gov-

ernment, in cooperation with the states, has undertaken to furnish free legal aid to

the ten million men of draft age in connection with the legal problems raised by the

new classifications of men under the selective draft law.^ The attorneys who are giv-

ing the advice are not to be paid out of public funds^ but they are under govern-

' Report of the Massachusetts Industrial Accident Board of 1914-1915 (Public Document 105 of 1916), page 71.

^ In a supplemental report to the Report of the Public Defender to the Board of Supervisors for the year 1916-16.

•^ Address of Judge Charles L. Brown to the Men's Club of the Market Square Presbyterian Church (1914), page 12.

* Eighth and Ninth Chicago Municipal Court Reports, page 130. For a general article see Rood: The Cost of Public
Justice, 12 Illinois L. Rev. (1918) 540.

^ A concise presentation of the regulations is contained in 2 Mass. Law Quarterly, 563 et seq.
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mental control and the clients are not to pay fees. This is public legal aid work in

one limited field. It is the assumption by the government of the responsibility which

during the first draft the legal aid societies all over the country met to the fullest

extent of their resources.

If this position is well taken, and the logic behind it is undeniably strong, it fol-

lows that it should be the state, and not any private group, which should provide

and control the attorneys for the poor. The administration of justice is a public

affair, every part of which must be subject to public control. These attorneys for

the poor stand on the same footing as the judges. Both are supplied by the state be-

cause only through them can the administration of justice operate. Such attorneys

should no more be left to private selection or made subject to private control than

should the judges. Further, it is a fact that the privately supported agencies are

unable to meet the entire need because they lack the necessary funds. The state can

recognize no such limitation. In its supreme duty of administering justice, the state

cannot permit a condition under which its administration is equal or unequal, a

success or a failure, according to the ability or inability of a handful of private per-

sons to raise a certain amount of money.

In passing from the theoretical to the actual we leave an argument that is all in

favor of publicly controlled and publicly supported legal aid organizations and are

immediately confronted with a practical situation which gives rise to grave doubts.

All of the public bureaus are controlled by municipal governments except that of

Los Angeles, which is a county office. It is a commonplace that many American mu-

nicipalities possess improper and inefficient governments in which politics play an

undue part. It is always a question whether it is safe to entrust an essential service,

such as legal aid, to such a government. The privately incorporated societies in the

larger eastern cities have frankly been afraid to surrender any part of their autonomy

to political control.^

Certain direct advantages have resulted from the fact that a legal aid bureau was

a public undertaking. St. Louis affords an excellent illustration because, during its

history, it has been both a private and a public organization. The investigator re-

ports that since the society came under public control her position has carried with

it much greater dignity and power, enabling her to use channels formerly closed and

to do more efficient work. The Bureau has the whole-hearted cooperation of the other

public departments. As a private society there was great difficulty in getting justices

of the peace to accept in forma pauperis affidavits, thereby waiving their costs, but

now they offer no objection.^ There was a further difficulty in that the jurors' fees

in the justice's court amounted to nine dollars, and these had to be paid. Now, if

a jury is claimed, the Bureau is not obliged to pay the fees because the jurors are

* The New York Legislature has authorized the Board of Estimate of the City of New York to appropriate $25,000

for the Legal Aid Society. The New York Society has not used this fund. It has always been afraid of political con-
trol. See 23 N. Y. L. A. R. 13 ; 32 Ibid. 10; 11 Ibid. No. 4, p. 2 ; History of the Legal Aid Society, page 48.

* Report of Proceedings of the Fourth Conference of Legal Aid Societies, pages 86, 88.
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required to serve as a public duty. Even more important, the public bureaus are

unquestionably better known, they reach a wider field, and they are answering the

demand for legal assistance with a nearer approach to completeness than the private

societies. This fact appears very clearly in the later discussion as to how far the legal

aid organizations are meeting the full need.^ It may here be noted that since the

Hartford society became a public bureau on January 1, 1917, its work has more than

tripled." In St. Louis the work has likewise made a substantial increase.^ Detailed

records are available and from them it appears that the nature of the cases, the sources

of the cases, the nationalities of the applicants, and the fees charged, are almost exactly

the same under public control as they were when the work was controlled by the Bar

Association,

The public legal aid bureaus started out with a splendid record. Most of the posi-

tions in the legal aid staffs were put under civil service regulations, high standards

were set, and there was no sign of political interference. It has been felt by persons

who were closely watching this development that any original success was not con-

clusive, that the real test would come only after the bureaus had been in existence

a few years, long enough for the novelty to wear off" and for public interest to wane.*

Until 1917 the outlook was most hopeful. Los Angeles, Portland, Kansas City, St.

Louis, Dallas, Duluth, Dayton, Hartford, and Omaha were doing splendid work, they

had placed excellent attorneys in charge, and in several respects they were proving

more successful than the private societies. Thus, in Kansas City, the Legal Aid Bu-

reau established a much higher standard in the treatment of desertion cases than any

private society had attained. In one year thirteen deserting husbands were traced and

brought back from Missouri, Oklahoma, Colorado, Nebraska, and Washington at an

expense of six hundred dollars. The Bureau officially stated that if a deserting hus-

band could be found, no expense would be spared in bringing him to justice. The pri-

vate societies have been prohibited by financial considerations from even attempting

this work. Most of the attorneys in the public legal aid bureaus were placed under

the civil service, and were selected after examinations into their fitness. Politics did

not venture to meddle in their offices. There was a change ofadministration in Kansas

City, the Republicans replacing the Democrats, but the legal aid attorney was not

interfered with, the budget appropriation was kept up, and the Bureau's work went

along uninterruptedly.

In 1917, however, the danger of this public type of legal aid organization was

made clear. In May a new administration took over the city government of Dallas.

* Chapter XX, Present Position of Legral Aid Work, § 1, page 192.

^ The work in Hartford is naturally small. For three years the organization was private. During the first year it

averaged 6 cases a month, during the second 7 cases, and during the tliird 8 cases. The public bureau has averaged
27 cases a month.
" This does not appear from the records in the Appendix because since the Bureau became a public undertaking no
record of cases is made in which advice only is given.

* Cf. statement of Rudolph Matz, late President of the Chicago Legal Aid Society, in Report of Proceedings of the

Fourth Conference ofLegal Aid Societies, pages 51, 52.
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The Mayor dismissed the director of the Department of Public Welfare under which

the Legal Aid Bureau operated. He then sought to appoint a personal friend as at-

torney for the Bureau, and when that gave rise to a storm of public protest he abol-

ished the Bureau entirely. Legal aid work no longer exists in Dallas. In July a new

administration was elected in Portland, Oregon. The attorney holding the office of

Public Defender had attained the highest rank in a competitive civil service examina-

tion for the position and had received a permanent appointment. He had not supported

the newly elected Mayor in his campaign, however, and on July 13 the City Council,

at the Mayor's request, without any public hearing and without notification to the

Public Defender, abolished the office. In both instances the evidence is clear that the

bureaus were doing good work, that the attorneys were superior men, and that the

discontinuance of the work was due solely to petty political considerations. As if to

furnish a striking contrast, the year 1917 also witnessed the establishment by private

enterprise in New York of a privately controlled, privately supported. Voluntary

Defenders Committee, which by virtue of its personnel, equipment, and work ranks

among the very best legal aid organizations in the country.

Because of this unhappy discrepancy between theory and fact, the only conclusions

that can be drawn as to the respective merits of public and private legal aid organ-

izations are local rather than general in application. Where local political conditions

permit, there is every reason for organizing legal aid work as a public affair under

public control. On the other hand, in cities where private legal aid organizations are

well established, there is every reason for them to remain as they are. They possess

a freedom of action, a liberty in taking risks in making experiments, which will leave

in their hands for several years to come the duty of leadership in the development

of legal aid work.

Nevertheless, there should be a clear consciousness on the part of all legal aid

organizations that they are engaged in the performance of a public function, and that

their ultimate goal is to become a part of the state's administration of justice. Thus

far the only attempt at public control has been through the municipality, which is un-

doubtedly the weakest part of our entire stinicture of government. It is easily con-

ceivable that some plan may be devised whereby the value of public control may be

secured without paying the price of diminished efficiency through political inter-

ference. As legal aid work relates itself to the administration of justice rather than

to municipal government, it is preferable that the work should be organized and

controlled as a part of the judicial machinery which is increasingly being taken out

of the field of partisan politics. In the last chapter of this report, dealing with the

future of legal aid work, a suggestion of this sort is considered.^

* See post. Chapter XXV, A More Equal Administration of Justice, § 3, page 246.



Chapter XX
PRESENT POSITION OF LEGAL AID WORK

The largest law office in the United States is the Legal Aid Society of New
York, with nearly 40,000 new cases annually. The next largest office is the Legal

Aid Society of Chicago, with 12,000 new cases annually. John H. Wigmore.^

§1

THE present extent of organized legal aid work involves two considerations:

first, measured by geography and by the size of cities, how far have the legal aid

r, J 7-. J ^ organizations been able to extend themselves.^ second, measured by
Present Extent ^ . .

'

t , •

fth W Ir
^ need, how tar have the organizations been able to extend their

assistance in the cities where they exist.''

If the cities in which legal aid organizations are to be found were marked on a

map of the United States, the eye would at once see that there are two great areas

wherein legal aid work is non-existent. One is the far west. Bounded by lines run-

ning Duluth- Minneapolis-Omaha-Dallas on the east and Portland-San Fran-

cisco-Los Angeles on the west, there is an enormous extent of territory without

legal aid organizations. This is all newer country, there is as yet no great need for

the work, for there are almost no large cities.^ The extension of legal aid work into

this field is only a question of time. If a need manifests itself, societies or bureaus will

be formed and the work undertaken in due course.^

The second area is that of the southeast. South and east of a line running Rich-

mond-Louisville-Nashville-New Orleans no legal aid work is done. The organiza-

tions in these boundary cities have not flourished as well as elsewhere. The situation

here differs radically from that of the far west. There is great need of the work, for

there are large cities with much poverty. It is not a question of orderly extension in

due course, for the attempt to plant legal aid institutions has already been made, but

without success. In Atlanta and Birmingham societies were started under the inspi-

ration of small local groups, did well for a while, and then were allowed to lapse. In

Chattanooga, Knoxville, and Memphis some steps for the formation of organizations

were taken, but the plans have accomplished practically nothing. Here is to be found

the only general failure of the legal aid idea. No satisfactory explanation of this con-

dition has ever been offered. Apparently there is need for the assistance of some

strong central organization to cooperate with local groups and to assist the work

until it shall have won local interest and support.

This geographical examination reveals the extent of the work only in a most gen-

eral way. A far better test is afforded by cities, for organized legal aid work is es-

' From an editorial in 12 Illinois Law Review (1917), 38.

' A movement to start an organization is underway in Salt Lake City. Denver once had a flourishing society which
does not now exist.

' Letters from attorneys in Washington, Montana, and Utah have already come to some of the larger eastern organ-

izations asking for information about the work.
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sentially a city problem. We have earlier seen that the growth of urban population

was a prime factor in bringing about the breakdown of the administration of jus-

tice, and that it is in the large cities that the great denial of justice exists. The chief

defect in our traditional administration of justice which causes hardship to the poor

is the expense of counsel. In the country towns and smaller cities this difficulty is

overcome by the charity work of the lawyers. It is the general opinion that it is

rare indeed for an inhabitant of a small town to be denied legal assistance even if

he is unable to pay for it. Just where the line of demarcation is to be drawn is not

certain, but there is good authority for fixing it at cities with a population of one

hundred thousand. In connection with this study letters were sent to the charity

organization societies (also called "associated," "federated," and "united charities")

in all cities and towns in the United States where there were no legal aid organiza-

tions, asking if they experienced a need for organized legal aid work. The replies in-

dicate that the one hundred thousand population mark is as accurate a dividing line

as can be fixed. There seems to be a tacit agreement that this is the point at which

a city becomes a large city and at which those problems that are essentially "city"

problems make their appearance.^

In considering how far the legal aid movement has been able to cover the large

cities we face three situations: cities with no legal aid work, cities with very little

legal aid work, and cities having definitely established organizations doing substan-

tial work that gives every indication of steady, consistent development. The follow-

ing table presents the facts in summary form. AVe know that legal aid work started

in New York and Chicago, our two largest cities, so that the question is how far the

legal aid movement has been able to work downward into the cities with smaller

populations. In order to indicate this, the cities are divided into five groups, each

lower group including the higher group, so that the total number of cities having

a population over the specified figure may appear.^
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ation in cities having no work or very little work is unsatisfactory, and that in cities

having definitely established work it is reasonably satisfactory. A recapitulation in

percentage terms, based on the preceding table, shows very clearly the present extent

of legal aid organizations.

Class
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standard. Thus, according to our criterion, Kansas City and Los Angeles were re-

ceiving as many applications as they should, so that during 1916, which was a year

of more steady employment giving rise to fewer wage claims, they should have re-

ceived somewhat fewer applications. Their records show this to have been the ca&e.^

Considering the cities where private societies have longest been established : the New
York organization in 1915 extended assistance to one in each 116 of the population,

and it is known that there is a large demand for legal aid which is not being met be-

cause of inadequate finances. The Chicago organizations in 1915 received cases from

one in each 162 of the population: the Chicago Legal Aid Society has stated that

if funds permitted, it could double its work; and the Chicago Bureau of Personal

Service, with increased resources, did in fact during the next year extend its work

85 per cent.

In many ways it would be preferable to measure the extent of legal aid work by

the 1915 figures, but as this would exclude organizations formed in 1915 or early

in 1916, it is necessary to take the fiscal year of 1916. In the following table are set

out, first, what the standard clientele of each legal aid organization should be on the

basis of one client for each seventy-five inhabitants;^ second, the actual number of

cases received during the fiscal year of 1916; third, the percentage that the actual

number bears to the standard; and fourth, in an outside column, the per capita amount

expended in each city for legal aid work, for there is a close relation between the

financial condition of the societies and the extent of their work. Such local factors

as enter in to make the table inaccurate for comparative purposes are set out in the

notes.

Table showing Present Extent of Legal Aid Work

Legal Aid
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Legal Aid
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of the organizations are new, the result of this test is not surprising; but the fact

remains that if organized legal aid work is to solve the problem of the denial of

justice, it must in the near future find the means and the resources to extend its as-

sistance to this great group of persons who thus far have not been reached.

A division of the organizations according to their various types gives interesting

results that bear out some of the observations made in the preceding chapter. It

is obvious that the public bureaus are far better known and that, because they have

larger funds at their disposal, they are more nearly able to satisfy the demand. It is

also clear that the independent private corporation societies are able to reach and to

care for a much wider field than the bureaus which are organized as departments of

charities. A resume, based on the preceding table, shows in percentage terms how far

the organizations, grouped according to type, have been able to attain the standard.

Type Per cent of Standard

1. Public Bureaus 72.4

2. Private Corporation Societies 30.6

3. Departments of Charities 18.7

4. Law School Societies 3.1

5. Bar Association Societies 5.3

6. Miscellaneous 10.0

§ 2

While it is true that the legal aid movement still has a long road to travel, it is

equally true that already the existing organizations hold strong positions in their

respective communities, and that more than any other agency they are

° striking at the root difficulty in our administration of justice by plac-
'^'

ing at the disposal of poor persons their staffs of skilled attorneys.

The legal aid organizations of the United States are to-day providing a corps

of one hundred and seventy-five attorneys, all members of the bar and admitted to

practice in all courts. Of these, sixty-two devote their entire time to the work and

one hundred and thirteen are employed for part of their time, which ranges from

one-third to one-half of the working day. These attorneys are assisted by sixty-three

clerks and stenographers on full time, six on part time, and by thirty-three investi-

gators and social workers who spend their entire time in legal aid service. This force

of two hundred and sixty-seven persons, especially trained in legal aid work, consti-

tutes a mighty force for making the position of the poor more equal before the law.

In addition to these paid staffs, there is a much larger number of volunteer attorneys

and workers who give a measure of their time which in the aggregate forms no incon-

siderable item.

Legal aid work is essentially a young lawyer"'s work. It has been said with much

truth, " In such excellent work every member of the bar might well bear a part. But
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it appears that the older members have left it all for the young ones."^ There are

twenty-eight organizations that have attorneys in charge of their work, and these ex-

ecutive attorneys, on an average, have been members of the bar for only seven years.

As a number of these attorneys have been in charge for several years, if figures had
been compiled three or four years ago, they would have shown a still younger group
of leading attorneys. The assistant attorneys on the staffs are almost entirely even

younger men.

All praise is due to the loyalty of these young attorneys to the cause of legal aid

work. As Mr. Briesen has written, "Its success depends entirely on the purest devo-

tion of its attorneys, upon an almost religious denial of every particle of self-interest

on their part." They have been faithful to their trust. The present position of legal

aid work is due almost entirely to them. They have been the leaders, the organizers,

the workers, the thinkers, and the developers. If any older member of the bar is en-

titled to take credit unto himself, it is Mr. Briesen, and yet he has repeatedly taken

occasion to pay his tribute to the efforts of the younger attorneys.^ No one fact

impresses the observer who sees one office after another more than the courage, zeal,

and devotion which they everywhere manifest. To these men, invariably overworked,

generally underpaid, struggling with insufficient equipment, sacrificing their oppor-

tunity to build up any private practice of their own, the entire profession owes a great

debt. Legal aid work is what it is to-day, it has advanced as far as it has, its reputa-

tion is clear and free from suspicion because of them.

§3
The greatest weakness of organized legal aid work, the one great factor which con-

stantly bars its path, and which may ultimately prove its undoing, is its lack of funds.

The reason that the existing organizations have not more completely

„. answered the demand of the poor for legal assistance is that they are

grossly under-financed. This ever present condition of an impoverished

treasury has forced the two greatest mistakes in the development of the work. It

deterred the organizations from accepting the cases of injured workmen,^ and it has

precluded them from entering the criminal field.* Inadequacy of support compelled

the New York Legal Aid Society to give up its work in Brooklyn for a while and

still makes it impossible to open sorely needed branch offices in the Brownsville and

Williamsburgh districts and in Queens County.^ Mr. Briesen in a speech on "The
Future " "^ pointed out the great obstacle when he said, " Our hands are tied." The Chi-

cago Legal Aid Society, adopting the high courage of its leader, the late Rudolph

Matz, determined to accept its full responsibility,and to meet the entire demand, with

* From an article in 18 Case and Comment (1912), 463, quoting the St Louis Republic.

"= 23 N. Y. L. A. R. 3 ; 25 Tbid. 17. ' See ante, page 85. * See ante, page 155.

' 41 N. Y. L.A. R. 28. ' 11 N. Y. Legal Aid Rev., No. 4, p. 3.
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faith that its work would be appreciated and the necessary support would be forth-

coming. In 1914 it had climbed well toward its goal,^ but the financial support did

not materialize, and it was forced to make drastic retrenchments. It is now able to

keep its office open for clients only two hours a day, thereby mechanically reducing

the number of applications, and it is forced to entrust much of its work to volunteers.

Everywhere among the privately supported organizations the story is the same. Some

of the public bureaus are in a stronger position, but even their finances are not yet

adequate. The organizations all live a hand-to-mouth existence, which is not only de-

pressing to the workers, but is a repressive force that keeps the legal aid work down

and prevents it from accepting the great opportunity which awaits it.

Thousands of persons have been denied justice because the organizations were un-

able to extend assistance to them. Within the organizations unfortunate results have

been produced. Boards of directors have been forced to underpay their staffs. This

has meant that young men, attracted to the work by their ideals of service, have at

the end of a few years been automatically forced to abandon the work in order that

they might earn their living. There has been a constant change of personnel which

has greatly impaired the efficiency of the work,^ and it has made more difficult the

evolution of any science in its conduct. It has tended to narrow the conception of the

work by keeping it intensely local. Few of the executive attorneys have ever had time

to learn much more than how to conduct their own offices. About the time when they

have mastered that and are beginning to observe what is going on in other cities, they

are forced to leave the service and their experience and ideas are lost.

Taking the figures from the societies which pay their executive attorneys anything,

it appears that seventeen organizations i-etain men for their full time at an average

yearly salary of 82217. Excluding the salary of the chief attorney for the Voluntary

Defenders Committee, which is the only organization thus far to be put on a straight-

forward business basis, the average salary drops to $1887. The seven organizations

that retain men on part time (one-half to one-third of their time) pay an average

yearly salary of S628. It is perfectly apparent that at such figures the legal aid soci-

eties cannot command or retain the services of the type and calibre of men they ought

to have and must have if their work is to be properly conducted and successful.

^¥hen the nature of the work is considered, the extreme poverty of the organiza-

tions is the more remarkable. They are engaged in an essential public service; they

are performing for the community an obligation which comes before any duty to give

charitable support. As careful an observer as L}^nan Abbott has stated, "The first

duty of society to the poor is not to give them charity but to secure them justice."^

If the work were done at an enormous cost, an explanation would be affiarded; but in

point of fact legal aid work is the least expensive of all so-called charitable under-

* Measured accorrling to our standard previously laid down, the work in Chicago in 1914 was answering 64 per cent

of the entire need, as against 46 per cent in 1916.

* 14 Boston L. A. R. 6. '4 N. Y. Legal Aid Review, No. 2, p. 2.
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takings. In the year 1916 the total cost of thirty organizations, which took care of

over one hundred thousand cases, was only $181,408. As a part of this gross expense

was met by fees paid by clients, the net average cost to the community for each case

undertaken was about one dollar and fifty cents.^ The annual expense of two or three

first-class children's agencies or general charities would exceed the entire expense of

these thirty legal aid organizations.

Legal aid work is carried on entirely by current subscriptions. The societies start

each year with no balances, with no assured income, so that they are forced to mea-

sure the extent of their work from month to month according to the donations which

they may receive. Of thirty-five societies from which accurate statistics are available,

thirty have no endoA;vTnent whatever. The endowments and invested funds of the

societies in New York, Chicago, Philadelphia, Boston, and Pittsburgh amount to a

total of only $37,356.86. How pitiably small this figure is may be seen by contrasting

it with the endowment of a single well-financed agency such as the Massachusetts

Society for the Prevention of Cruelty to Children, which has invested funds to the

value of $352,198.2

Legal aid work in general does not receive any financial assistance from state or

municipal governments. The few public bureaus are, of course, supported by public

funds. Of the twenty-seven non-public organizations as to which accurate statistics

are known, only three are publicly aided. The Buffalo Legal Aid Bureau receives an

annual grant of $750 from the county of Erie and a like grant from the city of

Buffalo. This exceptional situation is due to the earnest efforts of the Bureau's presi-

dent, John Alan Hamilton, who requested the appropriations on the straightforward

basis of services rendered, which it was easy enough to prove. The Voluntary Defend-

ers Committee is given free rent, and the Richmond Legal Aid Society is permitted

to use a room and the telephone in the Juvenile Court Building. The other private

organizations—and it is this group which is still doing by far the greater portion

of the work— receive nothing.

The work has had to be financed by periodic appeals to the bar and to the public.

The results have been wholly unsuccessful. Various reasons are ascribed for this failure,

of which two are most prominent. Financing is a matter for the boards of directors

or executive committees, lliese boards, consisting in the main of lawyers, seem on

the whole to have been sadly lacking in imagination and enterprise, so that they have

failed to arouse any general interest in the work. It is certain that the legal aid idea

has not been made clear, and that even to-day the work is very generally unknown.

Although legal aid societies have existed since 1876 and the public defender offices

only since 1914, the latter, due to two or three excellent publicists, are to-day far

better known in the United States. Seemingly there has not been great difficulty in

' The figure varies from city to city. In New York it has been below one dollar per case for years; in Kansas City
and Cleveland it has been as low as fifty cents per case.

' Report of the Massachusetts State Board of Charity for 1917, page 102.
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securing legislative appropriations for the public defender's work, and in New York,

where the undertaking is privately financed, the committee in charge was able to

secure in a short space of time nearly as large an income as the Legal Aid Society

has been able to acquire after forty-one years of service.

The second reason alleged is that legal aid Avork, from its very nature, lacks the

appeal which other sorts of charities possess, so that its voice is lost in the multitude

of appeals with which the public is deluged.^ This reason must be accepted with some

reserve. While the civil work of the legal aid organizations may not be as dramatic

as the criminal work of the public defenders, it is full of vital interest if the proper

persons could be found to give it adequate expression. Within the four walls of the

legal aid offices human life is laid bare. More tragedies and comedies are enacted than

can be seen on any stage. The people of the cities march in endless procession through

the offices, leaving behind them a composite picture of life in our great cities. They

are not the wrecks and failures of our civilization; they are self-respecting, self-sup-

porting persons. As nearly as one group can, they represent the common people. What

they think,how they fare, wherein theyare handicapped, are matters ofconcern to every

one, for it is to make the lives of just such persons somewhat brighter and fairer that

we are trying to build a civilization founded on democracy.

That legal aid work fails to carry any appeal is true to this extent. For a definite

appreciation of why the poor are denied justice and of how essential organized legal

aid work is to a more equal administration of the laws, some background of know-

ledge concerning our legal institutions is necessary. Every one can undei-stand that

an abandoned family is likely to starve if it is not relieved; but it is not so self-evi-

dent that the calamity might have been prevented if the processes of the law coiild

have been invoked, and that to seek redress through the law required somebody to

provide free legal assistance. This very situation ought to constitute a strong and

direct appeal to the members of the bar. Boards of directors have not thoroughly

cultivated this field and so have met with but moderate success.^

This financial obstacle, ever present with every organization, is to-day the great

limitation of legal aid work. It lacks the sinews of war. It is in leash, held in at every

turn. Bad financing as to income is the rock on which all private organizations may

go to pieces. All other factors in the present situation are decidedly hopeful. But this

problem remains to be solved, and it must be solved quickly or else the organized legal

aid movement must fail to go forward and gradually cease to be an important fac-

tor in the equalization of the administration of justice.

* Cf. 22 N. Y. L. A. R. 5, 17 ; 34 Ibid. 6.

* This is considered further in Chapter XXIV, Legal Aid and the Bar. See post, page 226.
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§4
Legal aid work has not yet passed out of the stage of localized organization. We have

already seen that the societies were started in the various cities by local groups act-

7. /»

^

i^g independently. If there was no such group, no society was started,

, "^ , and if the group failed or dispersed, the society went with it. There

never has been, as there is not now, any strong central agency in a

position of leadership. There is no centralized responsibility or authority. The legal

aid movement has not yet become a coordinated national undertaking.

There isa steadily growing realizationamong the local organizations ofacommunity

of purpose and of the need for closer cooperation. The feeling of comradeship became

strong enough in 1911 to bring about a successful conference of delegates from the

various societies then in existence. The discussion turned mainly on the advisability

of some union, and while there was a feeling that such steps ought to be taken and

excellent arguments for such a plan were advanced, there was also a certain holding

back and a reluctance to be committed to anything definite. This was perhaps en-

tirely natural at such a first gathering. The upshot of the meeting was to secure a

committee to draft a form of alliance.

A second conference was held in 1912, at which the National Alliance of Legal Aid

Societies was formed and a constitution and by-laws were adopted. From the point

of view of organization this is as far as the development has proceeded. The Central

Committee of the National Alliance has called two conventions, which have been pro-

ductive of fruitful discussions and of a valuable interchange of opinions, but it has

done nothing else. The weakness of the Alliance and the sti'ength of the local tradi-

tion are well attested by the fact that even the conventions are in the main planned

for and controlled by a local committee of the society which is the host, and the ex-

penses of the convention are defrayed by that local organization. Thus if the local

society delays the printing of the record of the proceedings (and these records un-

questionably constitute the most valuable information about legal aid work in exist-

ence), the National Alliance can do nothing but wait, and if the funds of the local

society permit the printing of only a limited number of copies, the National Alliance

can do nothing but submit.

As it exists to-day, the National Alliance is like a federal government without

power of taxation. It is impotent. There is a power to assess the local organizations,

but it is not in use, partly because the local societies desire that the central body should

not be strong and partly because they are poor. For all practical purposes the Na-

tional Alliance does not exist except for a few days once in two years when a con-

vention is in session.

The situation is unfortunate. It has retarded development and it may cause serious

trouble. There is an imperative demand for such elementary things as standardized

records ofwork, conventionalized classifications of the nature, source, and disposition
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of cases, and uniformity of financial accounting. It ought to be possible for one society

to compare its woi'k with that ofany other in order to benefit from the lessons which

accurate comparisons teach, but as there are as many systems as there are organiza-

tions, even the simplest comparison is a puzzle. There is great need for a central clear-

ing house to provide for the proper reference of cases.^ As commerce and business have

overflowed all artificial state boundary lines, so legal aid work often runs beyond the

confines of the city or state. With forty-one organizations in existence a substantial

beginning could be made. A Boston creditor could collect from his debtor in San

Francisco, and a wife deserted in Chicago could trace and locate her husband in New
Orleans. Such a central agency could establish relationships with attorneys in smaller

towns who were willing to do their share of legal aid work and thus provide a com-

plete network, stretching over the entire country, so that no claims would have to

be abandoned because of the absence of parties from the jurisdiction. The essential of

any such plan is close supervision, which ensures that prompt attention be given to

all matters so referred. One local organization cannot exercise such a control over

another organization ; it can be done only by a central body. As it is to-day, legal aid

societies often refer cases to private attorneys rather than the legal aid societies in

other cities because they have no guarantee that the latter will render prompt and

accurate service.

There is no definite head, no leadership in the legal aid movement. Because of this

no intelligent propaganda or missionary work is carried on. There is no attempt to

bring legal aid work to the attention of bar associations or other groups in cities where

there is an obvious need for such work. What happens at the present time is that

persons desirous of having a legal aid society hear of the work in some one city, and

so, when they establish their organization, copy the only plan which they know of with

all its virtues and vices, or they may write to a number of larger societies and receive

in reply such inconsistent information and such diverse models to follow that in de-

spair they erect their own structure as best they know how. This is a slipshod way

of conducting an important undertaking. A central bureau, with a field secretary,

could place accurate information at the disposal of any organizers, could assist in

installing a proper system calculated to take care of the work efficiently and economi-

cally, and could help new organizations through their first hard years. Intelligent

leadership will be increasingly necessary as other remedial agencies develop and ex-

pand. It will be a distinct loss if the public defenders are allowed to grow apart from

the legal aid organizations. Thus far no attempt has been made to bring the two

together or to show that the two belong together and have much to learn from each

other.

There are some enemies of the legal aid movement which can be attacked only

through a powerful central organization. Abuse of the term "legal aid" may become

a serious menace to a natural future development. Because of the universally high

' Report of Proceedings of the. First Conference of Legal Aid Societies, page 34.
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standard of the societies thus far the term "legal aid" has earned a connotation of

fair play and square dealing. It has a good will that can easily be capitalized by un-

scrupulous attorneys. This is not a chimerical fear, for there are instances where it

has already happened. In England the organization most nearly like our legal aid

society is called "Poor Man's Lawyers' Association." There are a number of such or-

ganizations, but until 1913 they formed no alliance and had no concerted strength.

As a result, there grew up all over England "Legal Aid Societies," which were sim-

ply catch names to draw business, serving the same purpose as the " runner," so that

the term "legal aid society" became as much a term of reproach in England as it is

above reproach in the United States. Such societies have been publicly denounced

as wolves in sheep's clothing.^

Attempts to trade on the name have been made in New York, but were repressed

by the vigorous action of the local society. In cities without societies the process can

be and has been accomplished with impunity. There are to-day three legal aid socie-

ties in widely different parts of the country which are struggling under a heavy handi-

cap because, before their existence, the name was used for fraudulent purposes. A
wide-awake central body could have stopped such practices by promptly detecting

them and enlisting the cooperation of the local bar association for their repression.

Legal aid organizations may have no funds in their treasuries, but in their name

they have an invaluable asset. They must guard it, for the chief strength of legal

aid organizations in reaching the people who need help is the guarantee which the

name carries.

There are further great possibilities for concerted action. There are national prob-

lems on which the experience of the legal aid organizations ought to be formulated.

In many aspects of the divorce problem they could shed much light from the cases

which come to them. If a study of non-payment of wages were to be made, their files

together with the records of labor bureaus would furnish the best evidence. More

important, they should play a direct part in the nation-wide movement for a bet-

terment of the administi-ation of justice by reorganization of courts and simplifi-

cation of procedure. They should cooperate with such definite work as that of the

American Judicature Society. In these subjects they are vitally concerned. They have

the background from which to point out how the existing denial of justice to the

poor may be lessened. They have a responsibility, second to none, in the planning

and carrying through of our Americanization program. They possess the latent pos-

sibilities of becoming a mighty factor in the betterment of American justice.

None of these things are being done; none of these possibilities are being real-

ized.^ There is nowhere any responsibility or authority to undertake these larger

projects. An adequate central organization is imperatively needed to make legal aid

work a more concerted, aggressive, vital, and intelligent force.

See an article in Truth for January 1, 1913(No. 1880), page 12; also 47 Law Journal (1912), 48.

^ See also post, page 217.



Chapter XXI
LEGAL AID AND THE LAW

It is precisely because the force of things tends always to destroy

equality, that the force of legislation ought always to tend to main-

tain it. Rousseau.*

THE legal aid organizations throughout the country have steadily taken a deep

interest in legislation, they have made valuable contributions in many strug-

gles to write wise laws on the statute books, and they have themselves secured the

enactment of several excellent pieces of legislation. The legal aid socie-

^ . ties are not legislative bureaus, they have no political affiliations, and
^ they are not vehicles for the promotion of any pet cause or panacea.

Their primary work is confined to giving through their staffs of attor-

neys the legal advice and assistance in individual cases which poor persons need. It

early became apparent, however, that if they were to be effective in their fight against

injustice, they must from time to time take a part in the formulation of remedial le-

gislation. They saw cases of injustice which the law was powerless to redress because

of the inadequacy of certain provisions or the lack of proper laws framed to meet the

changed conditions. In 1903 the New York Legal Aid Society amended the purpose

clause of its constitution so that it read

:

"The purpose of this Society shall be to render legal aid and assistance, gratu-

itously if necessary, to all who may appear worthy thereof and who are unable

to procure assistance elsewhere, and to promote measuresfor their protection.^''

Language of similar import will now be found in the constitutions of the majority

of societies. The Chicago Legal Aid Society states as one of its objects:

"Second. To take cognizance of the workings of existing laws and methods of

procedure, and to suggest improvements."

Whether expressed in words or not, all the organizations, public and private, have

concerned themselves with legislation when their experience indicated a need for

improvement.^

It is worth while to enumerate in summary form the various legislative campaigns

which the societies have undertaken or in which they have played important parts.

Such a statement gives an idea of the sort of measures with which the organizations

have concerned themselves, and serves to indicate the general and intelligent interest

which they have taken in the matter of law-making. Maryland had had sinCe the

eighteenth century a law regulating the support of illegitimate children which lim-

ited the amount of payments that could be enforced against the father to thirty

1 Quoted in Roberts v. Boston, 5 Cush. (1849) 198, 204.

' 14 World's Work (1907), 9091, 9093.
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dollars a year for seven years. The attorney for the Baltimore Legal Aid Bureau,

together with a member of the local bar, drew a bill, which was passed in 1912, leav-

ing the payments to be fixed in the discretion of the court up to the sum of thirty

dollars a month.^ In Boston, the attorney for the Legal Aid Society cooperated with

a committee of judges which drafted the present Massachusetts law on illegitimacy,

enacted in 1913. In 1916 the Society secured the passage of a law limiting the rate

of interest on small loans to three per cent per month, and a second law safeguarding

the assignment of wages. ^ The Legal Aid Bureau of Buffalo pointed out the harsh-

ness of the law governing the conditional sales of furniture on instalment payments

and the inefficacy of civil proceedings to secure support for abandoned children, and

recommended legislation.

The Chicago Legal Aid Society has entered largely mto legislative activity. It has

carried on the sterling work of the Protective Agency in the matter of providing

adequate legal safeguards for the protection of children from abuse. A law secured

by the Protective Agency in 1905 was declared unconstitutional, but was redrafted

and reenacted through the efforts of the Society in 1907.^ In the same year work

was begun on legislation to regulate interest charges on loans secured by pledges,*

which was continued on through the next year,^ and a bill was presented and urged

before the state legislature in 1909 which failed to pass.^ A decision holding uncon-

stitutional the act regulating wage assignments caused the Society to take up that

fight and to frame a law which would stand attack.'^ Work on these and other mat-

ters was carried on during 1910, although the legislature was not in session.^ When
the legislature met in 1911 the bills received favorable committee reports, were

passed by one house, and killed by the other.® In 1916, following sensational dis-

closures by the press as to the rates of interest charged poor persons on small loans,

a group of organizations, including the Legal Aid Society, took up a campaign which

led to the enactment in 1917 of a proper act regulating the business of small loans.

The backbone of the fight was provided by a document, proving beyond question

the extortions which the laxity of the law permitted, published by the City Depart-

ment of Public Welfare.*^ This remarkable document was irrefutable because it was

based entirely on the records of actual cases, of which the Legal Aid Society fur-

nished nearly one-half.

As a part of the organization of the Cleveland Legal Aid Society there has always

existed a most energetic legislative committee. Its greatest triumph is the Cleveland

Small Claims Court. It not only sponsored this court, but conducted an investigation

of the evils of the justice of the peace system that was published and led to the suc-

cessful campaign, in which aU the better interests in the city took part, for a mod-

^ Report of Proceedings of the Second Conference of Legal Aid Societies, page 38.

^ 16 Boston L. A. H. 10. ^ 2 Chicago L. A. R. 12 ; 3 Ibid. 12, 16. * SIbid. 17. " 4 Ibid. 8.

"5 /bid. 8. '5 /bid. 9. H/bid. 7. " 7 /bid. 8.

" Bulletin of the Department of Public Welfare, City of Chicago, vol. i. No. 4 (November, 1916), "Loan Shark Num-
ber."
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em municipal court.^ The activities of the Legislative Committee have covered wage

assignments, attachments of wages, desertion, and small loans,^ delays in small causes,

a summer criminal session to secure prompt hearings for prisoners held on serious

charges, public defenders,^ legislation to provide the court trustee plan,* service of

process by mail,^ and fairer provisions for an equity of redemption in chattel mort-

gages.® Not all of these matters were brought to the desired conclusion, but the Soci-

ety has to its credit, in addition to its municipal court bill, five important accom-

plishments in the loan shark law, a provision for three days' notice before the attach-

ment of a married man's wages, registered mail service, the reduction of court costs,

and an amendment making the desertion of a pregnant woman an extraditable crime.''

The Cincinnati Legal Aid Society, being in the same state with Cleveland, has

cooperated with that organization in successfully urging the loan shark legislation,^

and in advocating the court trustee plan which thus far has met great opposition.^

The public bureau in Dallas, before politics cut its life short, had pointed out serious

flaws in the Texas laws and had advocated legislation of a modern type dealing with

desertion and non-support (analogous to the Uniform Desertion Act), the require-

ment of some intervening period between the issuance of a marriage license and the

performance of the ceremony, provision against fraudulent divorce, stricter usury laws,

an exemption of a fixed proportion of wages from assignments, and safeguards against

conditional sale abuses in instalment furniture contracts.^" The first attorney for the

Hartford Legal Aid Bureau was elected to the legislature, from which vantage-point

he was able to urge many interesting measures. His work in connection with the

Hartford Home Rule bill made possible the referendum vote by which the Hartford

municipal Legal Aid Bureau was established. He drafted the so-called public defender

law.^^ Other measures, which were not understood and so failed of passage, related to

the establishment of a small claims court, the establishment of county legal aid soci-

eties with attorneys to be appointed by the governor, and in forma pauperis pro-

ceedings with assignment of counsel.^^

The public bureau in Kansas City signalized its appearance as a new factor in the

administration of justice by making an elaborate investigation of the abuses of the

justice of the peace system. This led to an amendment of the Missouri law on gar-

nishment of wages which had become a national scandal.^^Forty railroads enter Kansas

City, and under the law it was permissible to attach the wages of any employee of

' American Judicature Society, Bulletin VIII, page 6; Justice for tlxe Poor (First Report of the Cleveland Legal Aid
Society), page 2; 4 Cleveland L. A. R. 19; 6 Ibid. 7, 16; 9 Ibid. 13.

" 2 Ibid. 11. " 3 Ibid. 10, 16. * 7 Ibid. 12. 16. " 7 Ibid. 16. « 8 Ibid. 12.

' See pamphlet published by the Cleveland Legal Aid Society entitled " All Men are Equal before the Law."
* 7 Cincinnati L. A. R. 5, and fly-leaf on cover. * 6 Ibid. 9.

'" Second Annual Report of tJie Dallas Board of Public Welfare, pages 9, 10.

" This has already been commented on ante, page 117.

" These matters are not set out in the Hartford reports. They were introduced in the 1915 session of the legislature

and are House Bills Numbers 443, 442, and 480 respectively.

" 1 Kansas City L. A. R. 12 et seq.
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these roads, wherever he might work, by service of process on the Kansas City office

of the road. One employee was obliged to travel nine hundred miles to defend such

a suit and prove that he owed no debt. As it was possible to bring suits in Missouri

against employees in any part of the country, which they were obliged to default

because they could not travel so far to put in an appearance, a wholesale collection

business, permeated with fraud, sprang up. This traffic became a specialty of certain

justices' courts, which became known as "Jack Rabbit" courts. As a result of the

investigation, the abuse was stopped.

Only a few of the measures advocated by the New York Legal Aid Society during

its long period of activity ^ can be mentioned. It has taken part in urging the kinds

of legislation that have already been noted in connection with other organizations,

such as the loan shark laws^ and more stringent provisions to enforce payment of

wages,^ and in addition it has fought to better the condition of seamen. It sent one

of its members to Washington to appear before the Congressional Committee on the

Merchant Marine, and secured laws to prevent shanghaiing and peonage among sail-

ors.* It has further argued for the extension of the United States Shipping Commis-

sioner's jurisdiction, against allotments of pay to persons other than dependents,

and against shipping fees which induced a form of slavery.^

In Pittsburgh the Society has studied unsatisfactory laws which work injustice,

has noted how like defects have been cured elsewhere, and has publicly advocated

legislation to reduce costs, to prevent fraud through the conducting of a business

under an assumed name, to secure more stringent supervision of industrial weekly-

payment insurance policies, and to empower the Labor Board to collect wage claims/

Of the work done in Philadelphia, the most important was the Society's inaugura-

tion of a campaign for a municipal court, which was persisted in for years and which

finally, in cooperation with other agencies, gave Philadelphia its present admirable

court.^ It made an investigation of the situation on the waterfront which disclosed

horrible conditions in the treatment of sailors.^ It arranged for a hearing before the

Congressional Committee on the Merchant Marine and, in cooperation with the New
York Society, submitted evidence which brought about protective legislation. It

also succeeded in having the powers of the insurance commissioner somewhat in-

creased in supervising industrial insurance policies.^ At the conferences of legal aid

societies, matters of legislation and suggestions for improvements are the most com-

mon topics of discussion. ^"^ As yet, no combined attempt to work out national legis-

lation in which all organizations might cooperate has been made.

It is apparent that the legal aid organizations have taken up the burden of try-

' 29 N. Y. L. A. R. 10; 40 Ibid. 20; 41 Ibid. 10.

^ 30 lUd. 37. ' 32 Ibid. 35. * 31 Ibid. 10. ' 29 Ibid. 36. * 8 Pittsburgh L. A. R. 14-21 ; also 7 Ibid. 27.

' Report of Proceedings of the Second Conference of Legal Aid Societies, page 24.

' 8 Philadelphia L. A. R. 9. ^8 Ibid. 7.

'" See Report of Proceedings of the First Conference of Legal Aid Societies, pages 15, 21, 23-26 ; Ibid., Second Confer-

ence, pages 24, 28, 38 ; Ibid., Third Conference, page 26; Ibid., Fourth Conference, pages 132, 140.
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ing, through remedial legislation, to keep the law equal in the face of changes and

new plans and devices which tend to destroy equality. It is clear that the societies

come into contact with legal abuses which would not appear in the ordinary private

law office, and which the community in general would not be in a position to detect

or understand. Because of the position of the legal aid society and because it has

accepted the responsibility of remedying defects as rapidly as it is able, it has un-

questionably served to secure the enactment of wise measures which, without it, never

would have become law. Two entirely different illustrations will show concretely why

this is and how it works out.

For years there has been in California a curious rule about costs on appeal. A
plaintiff might bring his action in the lower courts and obtain judgment. The de-

fendant, thereupon, could claim an appeal by paying one dollar and twenty-five

cents. This not only forced the plaintiff to try his case all over again and subjected

the proceedings to delay, but it permitted the defendant to take no further action

at all and to have the case pend indefinitely. The only recourse open to the plaintiff

was to enter the defendant's appeal in the Superior Court himself, pay six dollars

for such docketing, and also pay two dollars for having the case marked on the cal-

endar. Unquestionably thousands of attorneys for plaintiffs in as many cases, when

confronted with this situation, have felt the absurdity as well as the injustice of put-

ting a premium on appeals and of compelling the plaintiff to pay the costs of an ap-

peal which he did not take and did not want. Undoubtedly many of them felt that it

ought to be set right, and perhaps a few jotted down notes to draft a bill in a leisure

moment. Yet they must all have gone on to their other business and forgotten it, for

no attempt to change the law was ever made.

The Los Angeles Public Defender had not been at his civil work for six months

before he saw the defect in the law. He reported on it officially,^ drew a bill, submit-

ted it to the legislature, and in 1915 the procedural rule was amended.^ The Public De-

fender not only was in a position to discover this little kink in the law, but also he

felt that the responsibility rested on him, that it was his business to straighten it

out, and he promptly proceeded to do so.

There are innumerable places in the law where just such betterments will make

the course of justice run more smoothly. They are not glaring defects about which

a public hue and cry can be aroused; reformers will never change them, for reformers

will never know of them. The inevitable result of changing conditions and of a body

of law which is gradually built up case by case is to leave some loose ends which

cause needless friction and injustice. Many groups in the country are watchful for

just such things, and they possess the coherence and resources to take care of them-

selves. The poor are not in a position to understand or to act. For that vast number

the legal aid society must act as champion, for in the course of its daily work it finds

' Place of the Public Defender in tlie Administration of Justice, page 24.

= Acts of 1916, California Code. § 981.
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these omissions and from the wealth of its experience it can easily determine just

what remedial legislation is necessary.

The second illustration relates to a defect in substantive rather than procedural

law, and shows an entirely different function which the legal aid society performs.

The world has always had its usurers, but the modem loan shark, specializing in

small loans and doing business among the very poor, is a by-product of our great

industrial cities with their wage-earning population. In Massachusetts until 1916

the law permitted a lender to loan ten dollars and to charge interest on that loan at

the rate of one hundred and eighty per cent per year. It also permitted an instalment

house to sell a diamond ring and to take as security an assignment of wages which

bound all future wages earned for a period of two years and exempted not a penny.

When the assignment was filed, the employer was legally bound to turn all the em-

ployee's pay over to the creditor. The abuses were so gross that public attention was

directed to them and the question became of immediate public concern. A wave of

reform secured a law in 1913 concerning small loans which promptly proved not to

have changed interest rates at all. Nothing was accomplished as to wage assignments

in general. Year after year earnest attempts were made, but they all failed because

the Committee on Legal Affairs was unwilling to recommend legislation until the

proponents could prove their case.

The poor do not appear at legislative hearings to present evidence in their own be-

half as to how they are exploited. Those who had appeared in their behalf were certain

of their case, but they were unable to prove it. In 1916 the Legal Aid Society, co-

operating with the Law Department of the City of Boston, the Russell Sage Founda-

tion, and one member of the House of Representatives, entered the fight. The Society,

because of its position, was able to make two invaluable contributions. First, from

its files it was possible to produce records of actual cases whose authenticity could not

be challenged, and which proved beyond question that the alleged abuses were being

perpetrated daily. Second, the Society was able to serve as a centre around which all

forces could unite and to undertake the leadership in a public campaign, for its atti-

tude was known to be impartial, it had no selfish interests to serve, and the sincerity of

its motives and the truth of its statements could not be impugned. After a five months'

fight against a naturally bitter opposition both bills— one fixing the maximum rate

of interest on small loans at three per cent per month and one safeguarding wage

assignments by provisions for exemptions and the wife's consent—were made law.^

This achievement finds its counterpart in the work of other societies in other cities.

It reveals a militant group of organizations. The significance of such work is that

it denotes the presence of an organization that can speak for an estate in the com-

munity which by reason of its own limitations is inarticulate. This is an important

contribution toward preserving the fairness of the substantive law which is the requi-

site foundation for an equal administration of justice.

' Massachusetts Acts of 1916, chaps. 208 and 224.
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§ 2

Under our common law system the decision of a court of last resort not only adju-

dicates the rights of the particular parties to the action, but also fixes the law for

all future similar cases. In the generality of its application a case

^ decision is as important as an act of legislature. It follows, therefore,

that a proper and equitable decision may have as much effect in safe-

guarding the rights of the poor as a remedial statute. Precisely the same reasons

which lead legal aid organizations into legislative work lead them to seek final adju-

dications in proper cases.

Thus far the societies have by no means taken as large a part in appellate work

as they have in remedial legislation. They have been debarred by the expenses en-

tailed in appeals for transcripts, records, briefs, and court fees. It is financially im-

possible for most organizations to undertake such disbursements. They have reasoned,

and with much wisdom, that so long as the funds at their disposal are small, it is

inadvisable to spend on one unusual case a sum which would enable them to extend

their assistance to one hundred applicants with ordinary cases. As the limit of an

organization's resources is an absolute limit, the societies have been, and still are,

unable to secure to their clients as complete legal protection as wealthier litigants

may avail themselves of. This is a clear limitation to the service which they can afford.

Because of our case system, however, it is imperative that somehow certain types

of cases should be finally determined. It is one thing not to appeal from the ruling

of a trial judge on a point of evidence which, though erroneous and prejudicial,

cannot afl^ect the settled rule of law and operates only to defeat the individual in the

particular case. This is an injustice, and it is regrettable that such instances occur,

but so long as the legal aid societies are poorly supported, instances of this sort are

inevitable. It is a far different thing that a ruling which makes new law and affects

many persons should be allowed to stand unquestioned if it is unfair or is deemed

erroneous, such for example as a decision by an inferior court or tribunal that injured

longshoremen are not within the provisions of the workmen's compensation act. In

cases wherein new important points of law and matters of general legal or social in-

terests are involved, it is essential that legal aid organizations should be able to

carry the issue through to the highest court for its decision. Every society should

have a "fighting fund" for this purpose.

There is an opportunity for the legal aid organizations to supply a much needed

element, which has for some time been entirely lacking, in the steady development

of our common law. The common law is the people's law; it has had its being in their

life; it has been able to develop in a comprehensive way through the controversies

of all classes of citizens, high and low, in all sorts of cases, big and little. This sturdy,

all-round development is not so clear to-day. The poor cannot afford appeals, the

small case does not warrant the incurring of large expense, and the large private
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offices, engaging in general practice and doing legal aid work as a part of that prac-

tice, no longer exist. A glance at tlie reports will show that the only cases of the

poor which receive appellate attention are personal injury suits where the stakes

are large enough to induce attorneys to assume the expense themselves. The highest

courts are being largely confined to expositions of the law of negligence, of property

matters such as wills and trusts, of corporation, banking, and business law, of taxa-

tion, and of procedure. In the main these are the only cases brought to them. Two
generations ago Chief Justice Shaw of Massachusetts was called upon to decide

whether a calf was subject to attachment,^ and when the care with which he exam-

ined the issue evoked some merriment at the bar, he said with much emotion: "Gen-

tlemen, this may seem to you a trifling case, but it is a very important question to

a great many poor families."^ One may search far in the reports of to-day without

finding any comparable instance. It has in large measure been this inability of the

mass of the people to secure a development of the common law suited to their needs

that has driven them to act through their representatives and resulted in our endless

legislation concerning both substantive and procedural law.

It has been said with much truth that the offices of legal aid organizations are

the only common law offices that remain in existence in the large cities.^ There the

common law may be seen working itself out in its application to the people in their

daily lives. Innumerable questions arise which have never been decided and which

ought to be decided.^ As an illustration, it is not clear under Massachusetts law

whether the fictitious lease is a lawful method of ejecting a tenant at will without

the two weeks' notice required by statute.^ It is used every year in thousands of cases.

It is not to the interest of landlords to dispute it, the poor who are ejected by it

are unable to question it, and as a result it continues in existence. Slightly different

in operation but tending to the same result is the too common practice in compen-

sation cases where insurance companies take appeals and the employee is unable to

file a brief and present his side of the case. One-sided argument cannot secure as fair

a construction of the statute as a decision rendered after full hearing of both sides.

Just as the legal aid organizations are necessary to secure to the individual poor

person his day in court, so they are necessary to secure his hearing on appeal. But

the latter is more than a question of individual justice; on it may depend the right

to protection and redress of countless other persons similarly situated. It is not of

chief importance whether the legal aid organizations win or lose their appeals ; the

prime consideration is that our common law system should have a fair chance to

work itself out by having points needing determination brought to the supreme

courts, and by having those issues fairly argued, not from one, but from both points

of view.

* Carruth v. Grassie, 11 Gray, 211. ^ Chase : Lemuel Shaw (1918), page 280.

* Rowe : Joseph H. Choatc and Right Training for the Bar, 24 Case and Comment (1917), 264, 273, 275.

* SO N. Y. L. A. R. 48 ; cf. Parry : The Law and the Poor, page 175. ^ Cf. page 14, ante.
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What little work of this sort the legal aid societies have been able to do serves to

indicate very clearly what a valuable work they might, if permitted, perform for the

law. At the time of the loan shark campaign in New York a question arose as to the

legality of the lenders' charging a ten dollar fee as "attorney's services" in drawing

the papers taken as security for the loan. By such a device all the laws limiting

interest rates could be set at naught. The plan is a very common one, and it must

have been successfully employed in New York in thousands of cases. No borrower

had ever been in a position to undertake the long fight necessary to test this sub-

terfuge and to secure a final adjudication. In the case of London Realty Company
V. Riorden the New York Legal Aid Society undertook to defend a suit based on

such a transaction on the ground that the loan was in violation of law. The Muni-

cipal Court gave judgment for the plaintiff. The Society appealed and the Appel-

late term of the Supreme Court affirmed the judgment. The Society took a further

appeal to the Appellate Division, where the court reversed the affirmed judgment,

saying that the attorney's fee was "a device or pretext to evade the law." This time

the lender appealed and the Society followed the case to the Court of Appeals, where

it was finally ruled that the law had been violated and the judgment was set aside.^

It is interesting to note that in the companion field of wage assignments the law

concerning the requirement of notice to the employer, although that question must

have been a decisive factor in innumerable cases, was never determined until the

Russell Sage Foundation engaged counsel to take the necessary appeals.

The maritime law permits sailors to be fined for disobedience because strict disci-

pline on shipboard is essential. In order that fines might not degenerate into abuse,

the law required the master to make an entry in the log book concurrently with the

imposition of the fine. This provision was not complied with, and it became an easy

matter for unscrupulous captains to discharge their crews with little or no pay on

the allegation that there were deductions for fines. No sailor was in a position to

dispute the illegality of this conduct. When the situation came to the attention of

the Seaman's Branch of the New York Legal Aid Society, a case was brought before

the federal court where it was held that if entries were not properly made, there could

be no deductions for fines. ^ Such a decision automatically carries the intended pro-

tection of the law to all seamen on American vessels.

A less important instance, which has a good deal of humor in it, is found in the

practice of the Philadelphia Legal Aid Society. In its struggle against the loan shark

the Society, failing at first to find any point of attack, set up as a desperate defence

to a suit in the Court of Common Pleas the contention that an office where usurious

rates of interest were charged was a disorderly house. By some weird reasoning this

was sustained. It sufficed to keep the lenders at bay until the Society worked out the

more tenable theory of enjoining all suits brought on usurious notes.

^

' 36 N. Y. L. A. R. 26 ; 37 Ibid. 30 ; 38 Ibid. 27. ^ The St. Paul, 133 Federal, 1002 ; 30 N. Y. L. A. R. 39.

* 8 Philadelphia L. A. R. 6.
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In Hartford certain employers who had less than five employees contended that

the compensation act did not apply to them. The Legal Aid Committee took a test

case to the Supreme Court, where the general applicability of the act was upheld.^

In Boston the Legal Aid Society has taken up for final determination cases involv-

ing the power of the Industrial Accident Board to control the fees charged by physi-

cians to injured employees,^ the construction of a statute requiring insurance com-

panies to pay compensation to employees who had received an award from the Board,

notwithstanding an appeal taken to the Supreme Court by the insurance company,^

and the right of a seaman to libel a ship for his wages when the agreement under

which the master had shipped his crew was in accordance with the custom of shares

with a stipulated daily wage in addition.*

The most important ruling obtained by a legal aid society is the California deci-

sion, already referred to in connection with the question of costs as a denial of jus-

tice, in which the court held that in order to prevent a frustration of justice, courts

of record have an inherent power to permit a suit without prepayment of costs when

it appears that the enforcement of costs will preclude the party from all possible

relief.^ In this matter the attorney for the San Francisco Legal Aid Society appeared

as amicus curiae. This decision at once opens the doors of the courts in proper cases

to persons throughout the state who have hitherto been barred from seeking redress

because of their inability to defray the required court costs and fees. Should a recog-

nition of the simple truths on which the decision rests lead to its adoption in other

jurisdictions, this case would mark an advance, second only to the original in forma

pauperis statute of Henry VII, in the progress toward a more free and equal justice.

' 2 Hartford L. A. R. 4. ' Holland v. Zeuner, 228 Mass. 142.

' Insurance Co. v. Peloquin, 226 Mass. 30; 16 Boston L. A. R. 15.

* Holmes v. Schooner Mettacomet, 230 Fed. 308 ; 238 Ibid. 261.

° Martin v. Superior Court for Alameda County, 64 California Decisions (October. 1917), 422.



Chapter XXII

LEGAL AID AND THE COMMUNITY
Perhaps you may discover many things yet wanting in the Law ; Mischiefs

in the Execution and AppHcation of the Laws, which ought to be better

provided against; Mischiefs annoying of Mankind, against which no Laws

are yet provided. The Reformation of the Law, and more Law for the Re-

formation of the World is what is mightily called for. From the First Amer-

ican Address to Lawyers.^

§1

REMEDIAL legislation and the final determination of legal issues of general

,
application affect the entire community, and work in these two directions is

work for the community. The service which legal aid organizations render to the

community is, however, not confined to these two forms of activity,

_, .

" but extends into many fields and its effects reach far and wide. As all

their work is legal in nature and pertains to law, the contributions

which the societies make to the common welfare are along legal lines. Because of their

peculiarly close contact with life no general legal wrong or fraud can long be per-

petrated on the poor before some case, revealing the situation, comes to their office

and provides a point of attack. The organizations detect fraudulent schemes, sup-

press abuses, study conditions, educate persons in matters of law which they ought to

know, and are the first to act when some new need for legal assistance appears. So far

as these various activities can be reduced to one formula, it is that of law enforce-

ment rather than of law making.

The loan shark has been able to exist in spite of laws either by evading or ignor-

ing them. Important as remedial legislation is in curbing his power or in ousting him,

it is equally important to fight him by enforcing the laws against him, and mak-

ing it impossible for him to practise usury by recovering back from him all excess

payments and preventing borrowers from overpaying on their loans. During the last

three years the Chicago Legal Aid Society has acted in 1266 cases, permitting the

payment of the legal rates, but cutting off all excess sums demanded by the lend-

ers, which aggregated $16,884.88.^ Everywhere the legal aid organizations have been

the most determined enemy of the loan sharks, driving them to cover by exposure

and thwarting their carefully concealed plans for evading the law.^ Thus, in Massachu-

setts, after the new law regulating interest rates was passed, the lenders immediately

became incorporated and required all borrowers to agree to buy shares of their stock

* By Cotton Mather in 1710, quoted in Warren : History of the American Bar, page ix.

^ Eubank : Loan Sharks and Ix)an SJiark Legislation in Illinois, 7 Journal of Criminal Law, No. 1 (May, 1917),

reprinted by the Russell Sage Foundation. See page 11 of the reprint.

" The reports of the legal aid societies are full of statements as to this work. See particularly 8 N. Y. Legal Aid Rev.

No. 1, p. 1 ; 10 Ibid. No. 1, p. 1 ; 6 Pittsburgh L. A. R. 11 ; also Bulletin of the National Federation of Remedial Loan
Associations for November, 1916, page 7 ; Chicago Legal News for March 28, 1918 (whole No. 3293), pages 277, 280.
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on the pretext that it was to afford security for the loan. This in effect served to break

down the law and to restore the former high rates. Four test cases were brought by

the Legal Aid Society, with the result that the lenders' licenses were suspended or

revoked, and the subterfuge was abandoned.^ In thus protecting and enforcing the

law in all its vigor the Society was not merely aiding four individual borrowers : it

was preventing the exploitation of the one hundred and fifty thousand borrowers of

small loans in Massachusetts, and promoting the community welfare.

Attempts are steadily being made to perpetrate hoaxes or fraudulent schemes on

the less intelligent members of the community. Where some element of gambling or

of a lottery is included, the lure is strong and the trick works. In 1914 a most ingen-

ious "club plan" for the sale of furniture, with the usual speculative accompani-

ments, was promoted in New York. Thousands of poor persons joined and paid in,

in sums of twenty-five cents a week, the vast amount of one hundred and sixty thou-

sand dollars. The Legal Aid Society secured warrants to which the defendants pleaded

guilty, and then undertook in behalf of thirteen thousand victims to liquidate the

business so that the purchasers might be saved as much as possible.^ Following this

experience the Society published a statement of schemes to be avoided by the poor.^

The love of chance-taking is not the only human frailty that is capitalized. Vanity

does just as well, and the concern which offers to make a "movie" star of any appli-

cant finds willing listeners who cheerfully pay for a course of instruction.* The legal

aid societies in the various cities are constantly on the watch for these fraudulent under-

takings and combat them to the best of their ability.^

Other illustrations abound. The mere mention of some of them suffices to show the

value of the service which the societies render. The Legal Aid Bureau of the Educa-

tional Alliance and the Legal Aid Society in New York cooperated to stop the illegal

traffic in divorces which certain rabbis were carrying on among the Jewish immigrant

population.^ In Philadelphia it was discovered that a large manufacturing plant was

in the habit of paying its employees, many of whom were minors, by check. These

checks were cashed at the nearest place, which was a saloon. On the Legal Aid Soci-

ety's representation the company discontinued its practice and paid in cash.^ Special

protective work in behalf of immigrants has been undertaken ; the New York Legal

Aid Society opened and maintained a special immigration branch until lack of funds

forced it to be given up.^ Conditions from which seamen have suffered, such as shang-

haiing, crimping, and the exaction of fees for getting men jobs, have been steadily

' 16 Boston L. A. R. 10-14; Report of tfie Massachusetts Supervisor of Loan Agencies for January 1,191^ (Public Doc-

ument No. 95 of 1917), pages 16-21.

' 39 N. Y. L. A. R. 19 ; Report of Proceedings of the Fourth Conference of Legal Aid Societies, page 138.

' 39 N. Y. L. A. R. 24. * 40 Ibid. 36.

" 3 Buffalo L. A. R. 6; 5 Pittsburgh L. A. R. 13; 7 Ibid. 17-26 ; 16 N. Y. L. A. R. 6; 21 Ibid. 8; 22 Ibid. 8; 4 Philadel-

phia L. A. R. 4, 5.

* 11 Educational Alliance Report, 55; 22 N. Y. L. A. R. 10. '8 Philadelpliia L. A. R. 10.

' 36 N. Y. L. A. R. 18: 37 Ibid. 10, 21 : 38 Ibid. 12.
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combated.^ In 1907 the New York Society, through the attorney for its Seamen's

Branch, secured evidence on which a boarding-house keeper was convicted of exact-

ing a shipping fee. A notice of this conviction was issued by the United States Com-
missioner of Navigation and publicly posted in all American ports.^ When this one

conviction proved an insufficient deterrent, the Society promptly followed it up with

further convictions.^

The societies have undertaken an amount of educational work in instructing the

poorer classes as to their legal rights and liabilities by the publication of handbooks

setting out the law in simple and easily understandable language. In 1912 the Kan-

sas City Legal Aid Bureau published a forty-four page booklet covering the legal

questions that most commonly arise in the lives of the poor. A first edition of two

thousand copies was immediately exhausted, and a second edition, with translations

into different languages, was printed.* The organization in Akron, finding that bor-

rowers were paying interest rates greatly in excess of the legal maximum because of

their ignorance of the law, prepared and distributed twelve thousand copies of a leaf-

let dealing with the provisions of law concerning loans, chattel mortgages, assign-

ments, and the like.^ The Bureau in Nashville has in preparation a pamphlet dealing

with the law in general for distribution among the employees of the industrial plants

of the city. The New York Legal Aid Society has published an edition of five thou-

sand copies of a Handbookfor Domestic Servants.^ Its other publication of this sort,

being a compendium of the maritime law and known as The Sailors' Log, has carried

its name around the world. A first issue of five thousand copies in 1904 proved inade-

quate to meet the demand, a second edition was issued in 1906,' and a third edition

is now ready for printing. Following the declaration of war by the United States,

several of the societies met an obvious need and produced concise little volumes of

Law for Soldiers, Sailors, and their Dependents.

Nothing could indicate more vividly the value to the community of having in its

midst organizations like the legal aid societies than the events which took place after

America's entry into the World War. The complete story cannot be

written yet, for much work which has been done by the legal aid organ-

izations has not yet been reported on and so is unknown, but enough has come to light

to prove the present point of legal aid service to the community, state, and nation.

In Boston a Lawyers' Preparedness Committee was formed to be in readiness for

such legal problems as the vast changes were certain to produce. It was apparent to

' 8 Philadelphia L. A. R. 10; 27 N. Y. L. A. R. 29; 32 Ibid. 42.

^ 32 N. Y. L. A. R. 3. ^ 33 Ibid. 31; 36 Ibid. 28 ; 39 Ibid. 32. * 3 Kansas City L. A. R. 5.

° First Report of the Charity Organization Society of Akron, report of the Legal Aid Committee, r)age 14.

^ 31 N. Y. L. A. R. 48; 33 Ibid. 13. ' 29 Ibid. 10 ; 31 lUd. 9.
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this Committee that the best machinery for handling a large volume of cases was to

be found in the Legal Aid Society, and therefore the Committee asked the Society

to undertake all legal work for men entering service and their dependents. Through
the press it was publicly announced that all such persons could secure free legal ad-

vice and assistance of any sort from the Society's attorneys.^ As the situation devel-

oped, and as the Home Service Section of the local chapter of the American Red
Cross found itself steadily confronted with legal questions concerning the government

allotments, allowances, compensation, insurance, and cases under the Soldiers' and

Sailors' Relief Act, it became clear that this mass of work could best be entrusted

to the Legal Aid Society, which was effected through its becoming counsel for the

Home Service Section. In New York there was evidence that a number of disrepu-

table attorneys and others were preying on ignorant persons of draft age by hold-

ing out that they could secure exemption on payment of a large fee. For their own
ends these shysters encouraged attempts to evade the selective draft law. To combat

this evil it was decided to open a bureau where reliable advice about the law could be

secured at nominal cost. Recognizing the reputation of the Legal Aid Society and

its ability to provide quickly the facilities and machinery for taking many cases,

the Mayor's Committee on National Defence and the War Committee of the Bar

Association of the City of New York asked the Society to establish a bureau for

draft information. This was immediately done, and the bureau continued its work

throughout the period of the first draft.^ In Milwaukee, following a statement of the

governor of Wisconsin that men were being charged exorbitant fees in connection

with exemption claims, the Legal Aid Society made arrangements with the Chair-

man of the District Board whereby any matters might be referred to the Society in

the discre cion of the Board.^

In carrying out their assignments, the societies soon saw that the chief difficulty

which they had to combat was ignorance of law. Persons failed to safeguard them-

selves in the manner prescribed by law because they did not know that any legal steps

were necessary. The provisions of the War Risk Insurance Act of October 6, 1917,

and of the Civil Relief Act of March 8, 1918, were very generally unknown. To point

out the difficulties likely to present themselves to the average man and his family

and to urge proper legal action, the Society in Boston published a thirty-eight page

pocket size booklet of Legal Suggestionsfor Soldiers and Sailors and their Depend-

ents.''''*^ Over one hundred and fifty thousand copies were distributed, the requests com-

ing from every state in the Union ; twenty-five thousand copies going to the Army
and Navy; thirty thousand to Exemption Boards, thirty-five thousand to the Red
Cross, fifteen thousand to Public Safety Committees ; twenty thousand to War Camp
Community Service Committees; and the balance on individual applications. The

' 24 Case and Comment (October, 1917), 400. ^ 15 N. Y. Legal Aid Rev. No. 4 (October, 1917), 1.

' 1 Milwaukee L. A. R. 4.

* See Boston Evening Transcript for August 4, 1917 (editorial) ; Ibid, for October 10, 1917 (editorial) ; Boston Adver-
tiser for August 2, 1917.
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Council of National Defence recommended to the various State Councils that they

publish similar pamphlets. Legal aid organizations in New York, Philadelphia, Louis-

ville, Milwaukee, and Rochester^ printed like pamphlets for their respective juris-

dictions. In other states the idea, which was first conceived and acted on by the legal

aid organizations, has been taken up by other groups and organizations.

The usefulness of the individual societies would have been greatly increased if they

had been united under the control of some one central agency. When the federal gov-

ernment in 1918, through the Council of National Defence, made its comprehensive

plans ^ to extend legal aid to every soldier and sailor and his family, the legal aid

organizations should have been the first to offer themselves. By reason of their favor-

able location, their reputation for integrity, and their great experience in caring for

a multitude of cases, they might easily have become in every large city the centre of

legal work for men in service and their dependents. If they had possessed a properly

empowered and alert central office, it would have been heard in the councils at Wash-

ington, and could have placed at the government's disposal a trained and equipped

staff of attorneys with a going organization capable of indefinite expansion. Because

they had failed to erect any central authority, the societies were unable to grasp the

greatest opportunity ever presented them.

§
^

There is a new movement in the realm of law which will prove of incalculable benefit

to the community at large and in which the legal aid organizations are likely to play

an important part. It may be called the science of preventive law. As phy-

sicians have made great strides in preventive medicine, as workers in the

field of social service are placing their emphasis on the prevention of the

factors which cause poverty and degeneracy,^ so it is becoming recognized that the

legal profession may perform a like service in the law. The science of prevention in

all three branches means the same process of searching for the cause of the wrong

condition and then of ascertaining the cure. As Henry Stockbridge, chairman of the

Section of Legal Education of the American Bar Association, has put it:* "When
an evil is once recognized, the first remedial step is to ascertain the cause and then

to seek out and apply the antidote or remedy."

Our law has never had forehanded scientific development. This is the weakness

of the common law method of building law case by case. Much legislation has been

* Rochester L. A. R. for 1917, page 8.

'^ Official Bulletin for J uly 16, 1918, vol. ii, No. 360 ; Supplementary Bulletin No. 84 of the Council of National Defence,
August, 1918.

^ Pear: Social Values in Public and Private Relief, published in The Field of Social Service (1915), pages 208-210.

* 41 Am. Bar A.ss'n R. (1916) 669. Cf. Chief Justice Olson of the Chicago Municipal Court: Efficiency in Vie Admin-
istration of Criminal Justice, page 29—" We shall try the modern methods of the medical profession—diagnosis and
prevention, when cure is impo.ssible."
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necessary, but the statutes too often represent only opinion or snap judgment and

not conclusions drawn from definitely ascertained facts. One reason for the failure

of the law to deal with difficulties before they come to pass instead of always after

they have happened is that the necessary basic material has not been ready at hand.

The experience and data which the hospitals and clinics afforded in medicine, and

which the charity organizations' files and records furnished in social service, were not

to be found in the average law office. Court dockets possess a fund of information

which the modern municipal courts are beginning to analyze and study for the pur-

pose of suggesting betterments. Outside of the courts there has been no organization

which afforded the cases by which the workings of the law could be observed and

tested.

It may be said that American law at the present time stands in need of four great

things. First, the reorganization of courts ; second, the simplification of procedure

;

third, the equalization of the administration of justice so that denial of justice to

the poor may cease ; and fourth, a Bureau of Justice of the sort suggested by Dean
Pound,^ which shall provide the means for the scientific study of the law, for detect-

ing its shortcomings, and for providing the necessary information by which alone

constructive remedial work is made possible. If all the changes advocated by the

leaders of the first three movements could be effected to-day, a new series of prob-

lems would begin to appear to-morrow. This is inevitable because no institution which

is static can be satisfactory when all the life which it attempts to regulate is in con-

stant flux. Only by a Bureau of Justice which can keep abreast of changing condi-

tions and ascertain how and where new laws are needed or old ones call for different

application can the recurrence ofthe old errors be avoided. It is unquestionably a tre-

mendous task, but it is necessary if the law is to be a living science instead of a set of

archaic dogmas and doctrines. Had there been such a Bureau during the last quarter

of the nineteenth century, it would have known that the structure of our judicial

organization was faulty, that the procedure was over-technical, wasteful, and slow,

and that there was a necessity for supplying attorneys to the poor. With such know-

ledge it might have induced courts and legislatures to act so that the difficulties

would have been met as soon as they arose.

The legal aid organizations cannot be such a Bureau of Justice, but they can be

a part of it, and by their own preventive work in the field of law which affects the

poor they can give an object lesson which will hasten its coming. No more appropri-

ate point of departure could be made, for the need in this particular field is great

and no organizations come closer to the life of the common people of the nation.^

The legal aid organizations are beginning to realize that out of their vast volume of

' This was suggested by Dean Pound in his address before the Conference of Delegates of State and Local Bar As-
sociations on September 3, 1917. The address has not been printed, but this point is mentioned in 24 Case and Com-
ment, 422, 423.

' Cf. statement of Graham Taylor in his address to legal aid society delegates. Report of Proceedings of the Fourth
Conference of Legal Aid Societies, page 130.
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work they can develop this scientific by-product.^ The proposition has been given

excellent presentation by the Board of Directors of the Boston Legal Aid Society

in these words :^

" To be militant in placing needed laws on the books, and vigilant in securing

their enforcement, are undoubtedly great services to the community, easily com-
prehended because of their dramatic appeal. What is even more sorely needed,

however, is a sensitive instrument with which to detect the failures of our legal

system, and a fund of social experience out of which to build anew.
" The present system of the administration ofjustice is in the process ofunder-

going great and far-reaching changes by reason of the attempt to re-shape its

antique framework to meet the needs of modern society. The great task is bring-

ing about experimentation with new methods of administering justice, elimi-

nation of unnecessary cost and complicated procedure, and the recasting of

the powers of the various courts. The rapid spread of administrative boards, the

instituting of small claims courts in which court costs are eliminated, together

with the lawyer, the project of a Domestic Relations Court combining the pres-

ent jurisdiction in that field of the Divorce, Probate, Criminal, and Juvenile

Courts, are all parts of the process of reconstruction. It is the readiness and abil-

ity to serve the community in this great task that has so suddenly thrust the

Society into its present unique position.
" The Legal Aid Society is often the only agent for collecting the needed data.

How many people are denied justice because they cannot afford to advance the

costs of court? Even the most systematically kept court records can disclose, at

best, the number of small suits actually begun, but not those which were never

brought because of poverty. The answer lies written in the files of the Society.

What are the most common abuses in the legal profession, and can they be less-

ened or eliminated ? How is the Workman's Compensation Act working out in

practice from the employee's point of view ? How far is the neglected wife, child,

or parent, prevented, by defects in the laws, from securing the support which

those very laws attempted to guarantee? These and many other vital questions

can be answered in whole, or in part, only by an analysis of the material which

is continually pouring into the offices of the Legal Aid Society."

Although the movement is only at its inception, tangible proofs of what it can ac-

complish are available and have been mentioned in earlier pages. The campaign in

Illinois for better laws regulating small loans was built up on facts many of which

were ascertained from data furnished by the Chicago Legal Aid Society. Similarly,

the evidence which proved the flaws in the Massachusetts law concerning wage as-

signments, and which also showed just what was necessary to provide adequate safe-

guards, came from the cases of the Boston Legal Aid Society. It was the study of the

evils of the justice of the peace system by the Legal Aid Society in Cleveland that

pointed the way to the small claims court. In New York, when the question of abol-

ishing arrest on execution for wage claims under fifty dollars was discussed, there

* Report of Proceedings of the Second Conference ofLegal Aid Societies, page 20; Ibid., Fourth Conference, page
63; 1 Philadelphia L. A. R. 8; 31 Chicago L. A. R. 13; 16 Boston L. A. R. 8 ; 16 N. Y. Legal Aid Rev. No. 2, p. 1.

" Director's Report for 1916, 16 Boston L. A. R. S, 4.
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was much generalizing, but the actual facts of the use of the body execution and of

its effect were found in cases of the Legal Aid Society. On this one small point the

Society was able to produce one hundred and eighty-four cases covering a period of

two years.^ Along precisely the same lines, in the field of criminal law the defender

organizations can collect information which will give further assistance to the com-

munity in its ancient problem of crime and the treatment of criminals.

To do work of this sort, certain mechanical arrangements are indispensable. All

records must be accurately arranged so that they are easily available, and they must

be intelligently tabulated. Societies which have in the past prided themselves on

"doing their work instead of keeping records" must make an abrupt face-about and

fall into line with scientific progress. In the evolution of a technique of legal aid

work the guiding principle must be the planning of case and other records so that

they shall have definite meaning and can be utilized. This is one further reason why
a central and governing legal aid agency is imperative.

Some of this preventive law work the societies can do alone. Much more they can do

in cooperation with other agencies such as the courts, bar associations, labor commis-

sions, charities, and the like. It is easy to see how much cooperation could do, and

how necessary each would be to the other, in such matters respectively as denial of

justice through court costs, professional misconduct, non-payment of wages, and the

practical working of the laws governing support of families. Many of our commu-
nity problems are not yet solved. Some we are only beginning to perceive. Before defi-

nite steps can be taken there must be the stage of straight thinking and interchange

of opinion. This is an age of democracy, not only in government but in thought. Our

problems are so complex that no one man knows enough to see the whole solution.

Only by cooperation, by putting together the best thoughts from all sources, is the

remedy to be found.

The community needs light from every angle. It sorely needs to learn that putting

laws on the books is nothing. Enforcement is the test. If in actual application a law

fails to accomplish its intended purpose, then it is not the remedy. Here the legal aid

experience is invaluable, for in many instances the desired information can best come

from the legal aid organizations.

The greatest service which the societies render to the community is their promotion

of good citizenship. By their protection of the immigrant and their securing to the

native born their legal rights, the legal aid organizations are each year

proving to their hundred thousand clients the integrity and fairness

^ of our institutions. This engenders respect for law, loyalty, and pa-

triotism. A competent observer has remarked^ that the legal aid society "has a

* 34 N. Y. L. A. R. 21. ^ Editorial in 8 Charities Review (1898), 4.
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field which presents direct possibilities of promoting good citizenship and faith in

our institutions, especially among our immigrant population, such as are scarcely

afforded in any other way."

It was the vision of this service which the legal aid society could render that in-

spired Mr. Briesen to transform it from a restricted to an American organization.

A statement of this work for the making of good citizenship cannot better be pre-

sented than in his own words,^ written after having seen the process steadily going

on for twelve years: "It is not merely that we protect the weak from being wronged

and defrauded of that which is their just due; that is a great deal to be sure, but

there are other and collateral results which are of value to the community and the

country.

"The Society"'s work makes good citizens and arouses a sentiment of respect for

the laws, and also, I may say, a sentiment of patriotism. Many of our clients are

persons of foreign birth— people, often, who are ignorant of the laws and of how
to set the machinery of the law in motion. They have some vague idea that there

is law for the redress of wrongs, but they have heard that it is too costly a luxury

for the poor; that it is law for the rich and not for the poor. They know they have

been defrauded and wronged, but redress may seem to them hopeless. They have no

money to secure it, and therefore they think it is not for them. The consequence is

that they become bitter, not only against the particular person who has wronged them

but against society in general, against the country which permits society to be or-

ganized on so unjust a basis. Such persons—and they need not be confined to persons

of foreign birth by any means—are ripe to listen to those social agitators and dis-

turbers who are only too prevalent. They are ripe for enlistment in the ranks of those

who are regarded as dangerous to the security of law and order."

• 17 Ann. Am. Ac. Pol. & Soc. Science (1901), 166.



Chapter XXIII

LEGAL AID AND THE ORGANIZED CHARITIES

Workers in organized charity frequently find cases needing legal aid and
no other relief—cases where legal aid is the only thing necessary to relieve

suffering. Or it may be that material relief is needed ; but in addition a legal

redress of some wrong will effect the only permanent cure and reestablish

a family on a self-respecting, self-reliant footing. Marion Houston. i

IN considering the services rendered by legal aid societies to the various charity

organizations we are concerned not alone with those societies which are depart-

ments of charities, but with the work of all organizations of all types. Even the de-

partmental bureaus are not confined in their service to the charities of which they

are a part, although the form of their organization tends somewhat to restrict the

freedom with which other charities utilize them, but join with the independent or-

ganizations in giving their assistance and cooperation to all the charities in their

respective cities. This legal work consists not in advising the charity itself in its

corporate capacity on matters involving its entity or its policy, but in providing

legal advice and assistance in those cases which the charity has undertaken and

which present legal questions. For the sake of clearness we may also exclude the

relatively small number of cases in which the charity has no interest except to refer

them directly to the legal aid society. Thus we are not concerned with the case where

a man who has a wage claim goes to a charity because he does not know where else

to go and is forthwith sent to the legal aid office. Such a case does not differ from a

matter referred by a newspaper, or a private person, or from a direct application.

It requires no cooperation and implies no relationship. The situation, which it is

the purpose of this chapter to discuss, is that where a charity in trying to work out

some case problem presented to it finds itself confronted with a legal question which

may be the major or minor issue in the case, but which must be answered if the case

is to be properly diagnosed and treated, and which the charity worker himself is not

qualified to decide.

§1
The charities in their daily work with individuals and families constantly find sit-

uations that call for legal advice and assistance. Persons apply for charitable assist-

_ ance when they are in trouble, and that trouble invariably traces

„ - _,-, its origin back to one or more of three causes— individual frailty
Counsel Plan ? ,.,.., .

• , • it/
or weakness, which is the rarest cause; social or economic maladjust-

ment, which is the commonest cause; and what may be called legal maladjustment or

* From an article on Cooperation in 2 N. Y. Legal Aid Review, No. 1, p. 2 (January, 1904), by Marion Houston, who
was at that time the representative of the Executive Board of the Council of Civic Cooperation in New York.
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inability to secure redress by law, which is a very frequent source of trouble. Illness

is an example of the first, unemployment of the second, and of the third an injured

workman unable to secure compensation, a family whose breadwinner pays the greater

portion of his wages to some loan shark, a deserted wife, or the mother of an ille-

gitimate child.

It is the task of the trained social worker not merely to tide over any emergency

which may exist, but, what is more important, to diagnose the case with a view to

preventing a recurrence of the cause and of lifting the person or family out of a

subnormal condition to one of independence and self-supporting self-respect. When
the difficulty or a part of the difficulty appears to involve law, the social worker

needs to be able to secure prompt, accurate, and expert advice. The charities have

from their origin faced this difficulty if their cases were to be intelligently conducted,

but it is only within comparatively recent years that the difficulty has become one

of great concern. This is largely the result of two factors. First, the changed con-

ditions which resulted in wholesale denial of justice to the poor at once increased

the number of cases where the distress could be traced to legal maladjustment. Sec-

ond, with the modern training of the social worker the emphasis has been laid on

preventing the recurrence of the trouble, which in turn has called for skilled diag-

nosis, and this has uncovered the existence of situations calling for legal action which

formerly would have been passed over. Whereas the charity worker was formerly

content to supply material assistance to a destitute family, now the educated social

worker makes an objective of finding the deserting husband, and of compelling

him to perform his moral and legal duty to support his family. This changed point

of view marks the development of charity into social service which is not the less

sympathetic because it is the more intelligent.

In their endeavor to secure adequate legal advice and assistance, the charities have

customarily adopted an expedient which is called the volunteer counsel or honorary

counsel plan. They have placed on their directorates or committees one or more at-

torneys, prominent in the profession, who were supposed to hold themselves in readi-

ness to give instruction on points of law. However satisfactory this arrangement

may have been in earlier times, it has proved entirely inadequate under present con-

ditions in the large cities. Just as the private law offices formerly cared for poor cli-

ents and did legal aid work in their own offices, and when the great demand for free

legal assistance came were unable to cope with the need, and because of the altered

conditions of law practice gradually gave up the legal aid work altogether, so much

the same change has gone on with regard to the work of honorary counsel for charity

organizations, except that the facts were not as quickly realized and the necessary

readjustments were more slowly made.

Three flaws are clearly apparent in the volunteer or honorary counsel plan. It fails

to provide as prompt or as much legal advice as social workers need. The lawyers who

are chosen for the positions are men of reputation and extensive practice. They are



RELATION TO THE CHARITIES 221

extremely busy. Workers are very much disinclined to bother such men with what

may seem petty questions. They do not feel free to go to such offices as often as may

be necessary to have legal doubts in their cases resolved for them. When they do go

they are quite likely to find the lawyer engaged in conferences or meetings which

cannot be interrupted. This is not the fault of the individual lawyer; it is not that

he attempts to evade his responsibility— nearly every one has rendered conscientious

service; it is the fault of the conditions which attend the plan.

In the second place the charity work suffers because it is not the lawyer's first

business to care for such cases. Modern offices work under pressure, and when a choice

has to be made between the firm's business and the charity case, it is inevitable that

the former should obtain precedence. The charity case is put by until a more favor-

able opportunity, or else it is turned over to one of the office "cubs," who has just

graduated from law school, to experiment with. It is a general rule that the cases

presented by the charities cannot afford to wait. The worker presents the problem in

order to be able to plan the best possible relief in the light of the legal situation

that is involved. If the legal answer or the legal action cannot be had promptly, the

arrangements go awry and constructive progress is greatly hindered. For example, if

the charity case is one of family destitution because the father has been injured

and is not receiving comjjensation, the charity worker needs to know at once whether

compensation will automatically be paid after two weeks, or whether a contest will

be necessary, and if so, how long it will probably take, or whether there is no chance

for any compensation. Only with these questions answered can the worker form any

intelligent estimate of the best course to pursue. If compensation is to be available

shortly, the problem is only one of tiding over an emergency; if there is no legal

reUef in sight, then the injured man must be trained in some lighter sort of work

and a position be found for him ; if a contest is necessary, then a very delicate bal-

ancing of probabilities concerning the chance of success and the time required has to

be undertaken with the lawyers close cooperation.

Finally, the volunteer counsel plan is not calculated to procure accurate or expert

advice. If it does secure accurate advice, it is only in a most uneconomical way. The

body of the law is now so vast that no one man knows it all or can keep pace with

its growth. Specialization has necessarily resulted, and the larger offices, from which

the honorary counsel are drawn, have generally specialized along lines of corpora-

tion, banking, business, and property law. Tlie legal problems of the poor do not

fall in these fields. It is not surprising that the patent expert knows nothing about

a boarding-house keeper's lien or that the corporation expert knows nothing about

the criminal procedure to enforce family support. Many of the cases that come to

the charities from the poor are in the by-ways of the law in which most lawyers are

not expert and about which they know very little.

To make this concrete, we may consider two typical situations. One great group

of charities in our larger cities are known as the associated, or united, or federated
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charities, or charity organization societies. In their cases a common problem relates

to the loan shark. A destitute family needs help because the wage-earner pays ten

per cent per month interest on a loan. The precise question is whether there is any

legal relief, and with this question the social worker goes to the charity's counsel.

It is quite likely that he has only a vague knowledge of the law and therefore must

needs look it up. As this subject has been a battle-ground of contention in the last

five years, the statutes represent a series of acts, repeals, amendments, and revisions,

with the usual embroidery of case interpretations, further supplemented in several

jurisdictions by administrative rulings by loan supervisors or bank commissioners.

In his search the lawyer finds his digests valueless, the statutes a maze, and perhaps

he overlooks the administrative rulings which are unknown to many lawyers. If he

decides that the rate of interest is in excess of law, he is confronted with procedural

doubts. He may find that the most summary procedure is before an administrative

official, but the nature of such proceedings is not familiar to him. When he finally

gets his result, much valuable time of a valuable man has been wasted. The attor-

ney for the legal aid society could be called on the telephone, and in many instances

would have the accurate answer on the tip of his tongue. The contrast is not one of

personalities, but of system. The legal aid attorney is probably the inferior lawyer

of the two, but he has had several hundred cases of the sort, he has been through the

procedure often, so that the entire law on this subject is an open book to him.

Our second great group of charity organizations are the children's agencies. A
common problem with them is that of the illegitimate child. In planning the child's

future, the primary considerations are whether the alleged father can be compelled

to provide support and, if so, what order can be secured. The chances are that the

honorary counsel cannot accurately estimate the situation because in his entire prac-

tice he may never have had a bastardy case. These matters are commonplaces in the

legal aid office. Their attorneys have scores of such cases, they have been through

bitterly contested trials and know the pitfalls, they have submitted briefs and know

the law, and through frequent appearances they know the sort and kind of evidence

which judges require to fix paternity and make orders for support.

These statements rest not alone on their intrinsic reasonableness. They are sup-

ported by direct evidence from the charities themselves.^ In connection with this

study letters were sent to the charity organization societies in all cities where there

are no legal aid organizations, asking how they cared for the legal problems in their

cases and if their arrangements were satisfactory. A few replied that they were able

to use nearby legal aid societies; the vast majority stated that they used the volunteer

or honorary counsel plan. As to the effectiveness of that arrangement, the opinion

varies according to the size of the cities. Places having a population^ of less than

* The First Report of tlie Legal Aid Burexiu of the Federated Charities of Baltimore contains an excellent state-

ment, pages 1-7.

' Population figures are based on the 1910 Census figures.
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ten thousand report that they have few, if any, legal problems. The charity societies

in cities with populations ranging up to forty thousand find that for such legal mat-

ters as are presented the voluntary counsel plan is generally satisfactory. In the replies

from charities in cities with from forty thousand to seventy thousand inhabitants,

there is a note of doubt. The remark is repeatedly made that the plan can be only

temporary in its success and will be outgrown if work increases. The charities in

cities above seventy thousand, with one exception, report a need for a more definite

method of caring for their legal problems. The one exception is Denver, where the

Social Service Bureau is able to avail itself of the services of an attorney who was for

several years chief attorney for the Chicago Legal Aid Society. Such an exception

tends rather to prove the rule.

§ 2

The volunteer counsel plan in the larger cities fails to give the service which the

charities ought to have. There are two alternative remedies, one for each charity to

. retain and pay its own attorney, and the other for the charities to

r ] 4 rl n u'tilize the staffs of the legal aid organizations. A few of the largest

^
. ,

.

charities, particularly the Humane Societies, have adopted the former
ffanizattons n/ j^ x.ji i •,• i , . . , . , ,^ course. Most or trie chanties, however, are now obtaining their legal

advice from the legal aid societies.

The various legal aid organizations do a great amount of work for the charities

in their respective cities. We have noted earlier in examining the sources of legal aid

work that a very substantial number of cases came from the charities. These numbers

refer only to clients, and do not include calls from social workers for advice. In St. Paul

the record of such calls which has been kept shows that in 1913 workers sought the

legal aid society's assistance in forty-seven instances, in 1914 two hundred and eighty-

seven times, in 1915 seven hundred and seventy-six times, and in 1916 nine hundred

and fifty-four times.^ This last figure represents over three calls each working day.

The legal aid reports contain frequent references to this particular phase of their

work.^ Perhaps the most advanced step has been taken by the Children's Aid Society

in Boston, which has retained the Legal Aid Society as its special counsel and thereby

is able to command a definite amount of time for its workers. It has given the pro-

position this clear expression:^

" It is desirable that our workers have easy access to lawyers having a wide know-
ledge of all laws affecting our work, and it is also desirable that this knowledge
and experience be concentrated in the office of an organization such as the Legal
Aid Society. Our legal problems are uncommon in the average law office.

' Report of Proceedings of the Fourth Conference of Legal Aid Societies, page 107.

^ Report ofProceedings of the Fourth Conference ofLeaal Aid Societies,page 104 ; Ibid., Second Conference, page 29

;

Tbid., First Conference, page 7; 19N. Y. L. A. R. 26; 8 Philadelphia L. A. R. S, 10; 6 Chicago L. A. R. 6 ; 8 N.Y. Legal
Aid Rev. No. 2, p. 4; 11 Ibid. No. 1, p. 4; 11 Ibid. No. 3, p. 4.

° Bo.ston Children's Aid Society, RepoH for 1916, page 26.
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" The Legal Aid Society is also used as counsel by many of the other social

agencies in the city. It is therefore acquiring an experience in the handling of

such work as to make it of unusual help; first in the treatment of immediate

legal needs and second in the analysis of defective procedure and the devising of

remedies."

The legal aid organizations are qualified to give to the charities accessible, prompt,

and expert legal service. Their attorneys are always available for consultation, because

that is a part of their duty. For a like reason the necessary work can be promptly

performed. Cases brought by the charities are a part of the work which it is the busi-

ness of the legal aid society to undertake. Charity cases are carried through by a

legal aid office just as a paying client's case is conducted by a private law office. The

service is expert because the legal aid attorneys, through long and repeated experi-

ence, become specialists^ in the law which is most commonly involved in the cases

of the poor.

§3
Each large city now has its several charities dealing with the various kinds of prob-

lems which are presented. The addition of the legal aid society completes the circle.^

The system of cooperation whereby the charities bring their cases to

^^^ ^
the legal aid society is not only better than that of the volunteer coun-

sel plan but, for several reasons, it is preferable to having each organization retain its

own attorney.

Centralization fixes responsibility, avoids duplication^ and waste of effort, and re-

duces cost. The situation here is like that discussed earlier, when it appeared that

various courts, tribunals, and administrative departments needed from time to time

to refer cases to attorneys. Here as there, it seems sounder to have one central bureau

to which all similar matters may be referred rather than a decentralized system of

one attorney for each organization or department.* This is so because the problem

is a unit and the cases, from wherever they are referred, are of the same nature.

Cooperation by the charities operates to increase the advantages which the legal

aid societies of themselves can give. As the charities send in all their legal cases to

the one central agency, its experienceis automatically increased, its staffbecomes more

expert, and consequently its service to the charities reaches a higher plane of profi-

ciency. Both the legal aid societies and the charities are serving the same community.

Each needs the other, and their close cooperation brings about mutual benefits.'^

The pooling of all experience in one office furthers the preventive work which

the legal aid society can do by affording it more material from which to diagnose

legal ills and ascertain their remedies. If each charity were to have its own attorney,

* Report of Proceedings of the Fourth Conference of Legal Aid Societies, pages 107, 118, 119.

' 24 N. y. L. A. R. 17. ' 3 Chicago L. A. R. 12.

* See ante, page 89. " 16 N. Y. Legal Aid Rev. No. 2, p. 6.



RELATION TO THE CHARITIES 225

devoting only a part of his time to such work, there would be a wealth of material so

divided up in a number of offices that it would be unintelligible. Two hundred wage

assignment cases in one office affi3rd a sound basis for constinactive reasoning; if split

up into twenty offices, the salient facts appear less clearly and there is hardly enough

experience in any one place to afford a satisfactory test for any conclusions.

While the legal aid organizations undertake preventive law work primarily for the

benefit of the community at large, the charities profit from all such work. As the poor

are better protected from extortion, and as the application of the law is made more

prompt and certain in bringing redress, the area within which legal maladjustment is

a provocative cause of distress is narrowed, the burden of the charities is lightened,

and for the future they are able to bring about more permanent results in such of their

cases as come within the added protections secured by the legal aid organizations.



Chapter XXIV
LEGAL AID AND THE BAR

It is the sense of this Conference that bar associations, state and

local, should be urged to foster the formation and efBcient adminis-

tration of legal aid societies for legal relief work for the worthy poor,

with the active and sympathetic cooperation of such associations.^

THERE is a direct relationship between legal aid organizations and the mem-
bers of the bar, both as individual attorneys and as a collective body. Out of

this relationship there spring reciprocal obligations to be observed by each and ser-

vices to be rendered to each. While the responsibilities are bilateral, the performance

is still very much one-sided. Tlie legal aid societies have recognized their position and

have served the bar to the limit of their ability; the lawyers are only dimly aware

that they owe a debt to legal aid work, and as yet they have not taken the part which

may fairly be expected of them. Where there ought to be the closest possible alliance,

there is not a semblance of ordered and sustained cooperation. It is profitless to at-

tempt to fix or apportion the blame for the past; but it is of high importance both

to the cause of legal aid work and to the reputation of the profession, that the wholly

unsatisfactory nature of the present situation be stated and that steps, calculated to

improve it, be suggested.

The services which legal aid organizations have rendered, and are rendering, to the

bar may be first considered, as they are undisputed and can be simply explained. Sum-

marily stated, the societies are performing for the bar its legal and moral

^
, responsibility to poor persons needing legal assistance, by virtue of their

'

work and their position they are strengthening the reputation and pop-

ularity of the profession in the community, they are disclosing and bring-

ing to the proper authorities cases of abuse and misconduct by individual attorneys,

they are from time to time advising and assisting individual lawyers on matters in

which they have become specialists, and they are more and more cooperating with the

bar in its efforts to better the administration of justice, to keep the profession clean,

and to secure proper educational training.

Most of these points have already been considered in their appropriate connections.

The profession is admittedly interested in legal education and in standards for ad-

mission to the bar. Many state bar associations have special committees on legal edu-

cation. The Section of Legal Education of the American Bar Association is working

with the bar examiners to erect and maintain suitable standard educational require-

' From a resolution unanimously adopted by the Conference of Delegates of State and Local Bar Associations at

their meeting, held in conjunction with the American Bar Association, on September 3, 1917. 3 Am. Bar Ass'n Jour-

nal, No. 4, p. 592; 42 Am. Bar Ass'n R. (1917) 437.
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ments for admission to the bar. Their encouragement of the Carnegie Foundation's

study of legal education, of which the present volume is a part, has been more than

generous. One mooted and perplexing question has been the requirement of train-

ing in practice. Here the legal aid society steps forward, partakes in the discussion,

and offers a tangible solution. It was through the legal aid society that the articles

on the legal clinic by Dean Wigmore and William V. Rowe were brought to the atten-

tion of all the bar associations in the country. So far as its position warrants, the legal

aid society is contributing its thought on those aspects of the question which are

peculiarly within its knowledge, and it stands ready to assume its fair share of the

burden in bringing about the clinical training of law students in its offices.

The bar is closely concerned with the administration of justice and with its bet-

terment. We have seen that the legal aid societies have played an important part in

the shaping of the law,^ and that they have developed as far as anybody within the

profession the science of preventive law.^ In all such work they are in fact cooper-

ating with the bar and furthering the bar's interests. Of less importance but deserv-

ing mention is the assistance to individual lawyers in particular cases. Legal aid

attorneys have become experts in the law governing certain types of cases, such as

workmen's compensation, separation between husband and wife, assignments ofwages,

small loans, illegitimacy, criminal proceedings to enforce support, and most recently

in the laws concerning men in military service. It is a common thing for attorneys in

private practice to ask for advice and suggestions when such a case is brought to their

office. All assistance of this sort the societies gladly furnish.

Discipline is a primary concern of all bar associations. In this unpleasant and dif-

ficult work the legal aid societies have proved themselves valuable allies. They serve

to supplement the jurisdiction of the bar associations by bringing to light abuses

which would not otherwise be known. In the great cities, where the bar is so large

that the members do not know one another, where personal acquaintance is limited to

one's own circle of practice, the legal aid societies deal with a class of attorneys who
are unknown to the leaders of the bar, they negotiate with them, try cases against

them, and come into contact with them in daily practice, so that they are in a posi-

tion to detect improper and unlawful conduct. They can also observe those collec-

tion agencies, dealing in the smaller claims against the poorer people, which carry on

their business in a manner perilously close to the line prohibiting the practice of law

by corporations, and which secure their collections in devious ways including the use

of demand notes, forms of complaint, and summonses that approach abuse of legal

process. It must never be forgotten that the legal aid organizations act and speak

for those who are particularly defenceless and who, when they are imposed upon, or

cheated, or charged extortionate fees are completely at a loss as to what they should

do, and have no money to engage counsel to institute proceedings for redress in their

* See ante. Chapter XXI, Legal Aid and the Law, page 200.

" See ante. Chapter XXII, Legal Aid and the Community, § 3, page 214.



228 LEGAL AID ORGANIZATIONS

behalf. At this most needed point the legal aid societies can best stand as guardian.

They have won the confidence of these poorer classes and are generally known to

them. The societies, very fortunately for work of this sort, are in an impartial position

which is respected. They have no private interests at stake, they do not act to earn a

fee, and the lawyer whom they call to render an accounting knows that they are acting

only in accordance with their duty. Just as they have served to extend the adminis-

tration of justice into this great field at the bottom of society, so they have extended

the watchfulness and discipline of the bar association.^ They have brought hundreds

of cases to grievance committees in all parts of the country. They are in a position

to do even more, and if accorded a measure of encouragement, they will do more.

^Vhat have thus far been presented may be called minor contributions. There

remain for consideration two great services which are performed by all legal aid or-

ganizations everywhere for the benefit and in behalf of the bar. They are a most

powerful influence in preserving the faith of the common people in the integrity of

the bar. The profession as a whole, particularly its better members, has no concep-

tion of the appalling number of persons who to-day view the lawyer with suspicion

and distrust. The deadly parallel between the commentary of De Tocqueville on the

American bar and that of Bryce, fifty years later, is well known. ^ The change from

"the highest political class" and "the only enlightened class whom the people do not

distrust" to "a part of the great organized system of industrial and financial enter-

prise" ceasing "to be so much of a distinct professional class" is a matter of history.

The change is summed up in the saying that formerly lawyers had clients, now clients

have lawyers.^ Since Bryce, a period of forty years has elapsed, during which the pen-

dulum might have swung back in a more favorable direction, but it has not. The

distrust of lawyers to-day is marked,^ but it differs from the dissatisfaction of earlier

times in that it is not the product of jealousy or fear of a new ruling class, but pro-

ceeds from intelligent criticism founded on facts. In these forty years a generation

has been born, grown up, and is now carrying on the affairs of the world and caus-

ing most of the cases which require legal treatment. This generation, at least that

part born in the lower social stratas, has apparently been taught from infancy that

lawyers are a class who prey on the weak, who profit out of their misery, and who

are so strongly entrenched that the state cannot curb them. To this attitude the con-

tingent fee, the commercialization of the profession, and the lowering of standards

have, in their results, all contributed. Quite typical is the remark of the applicant

for legal aid who, on being told that the society could not accept his case and that

he should go to some honest lawyer, replied that he had never associated together the

words "honest" and "lawyer." This man was not a tramp, or a dead-beat, or even a

' Report of Proceedings of the First Conference of Legal Aid Societies, page 48; 33 N. Y. L. A. R. 25.

' Brandeis: Biisiness—A Profession (1914), pages 314-318.

' That the lawyer has tended to become an employee is noted by Dean Pound in his address, Causes ofPopular Dis-

satisfaction ivith the Administration of Justice, in 29 Am. Bar Ass'n R. 395, 415.

* History of the Hai-vard Laio Sclwol (1917), page 165.
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charity applicant. He had been a painter for twenty years and had always supported

himself and his family, until an accident disabled him and forced him to seek redress

by law. That the large majority of their clients entertain a low opinion of the bar

is the unanimous testimony of the legal aid attorneys. They do not speak in haste

or with bitterness. They merely voice a conclusion forced upon them by the thousands

of persons who annually pass in and out of their offices.

The legal aid societies strive to teach their clients not only that the law is fair, but

that lawyers are not without honor and conscience. The work is done by men who are

themselves lawyers,who hold high ideals of professional obligation, andwho feel keenly

the reproaches flung at their profession. Their work serves as a pledge of the bar's

good faith, and they gladly give to the bar as much credit as can truthfully be ascribed

to it. Were they in a position to state that in all their work they were acting for the

whole bar, and performing for it its recognized collective responsibility to see that

no one was denied justice because of inability to pay fees, they could implant in the

minds of the multitudes who seek their assistance a renewed faith in the integrity of

the bar in this country, and a renewal of the law-abiding spirit. The legal aid societies

are undeniably popular. If the bar were more closely identified in the public mind

with their work, the same good will would be reflected and attach to it. An eminent

lawyer has written to his profession concerning the legal aid society:^

"But we can do nothing which will so surely increase public confidence in us

collectively as to make this society flourish as a distinctively legal charity."

The last and greatest service which the legal aid organizations render is that in

all their work they are relieving the bar of a heavy burden by performing for the

bar its legal and ethical obligation to see that no one shall suffer injustice through

inability, because of poverty, to obtain needed legal advice and assistance. Each case

which a legal aid organization undertakes puts the bar in debt to it, for in the con-

duct of that case it is doing the work of the bar for the bar.^ This fact discloses the

essence of the relationship between legal aid organizations and the bar. It is com-

monly expressed in the narrow language of providing a place to which lawyers may
send their charity cases, leaving themselves free to engage in remunerative work.

This is but a small aspect of the situation ; it fails to include the thousands of per-

sons who never apply to private offices, knowing that they cannot pay the expected

fees, and yet who need counsel and representation if they are to secure justice. With

all these persons the members of the bar are concerned. As individuals and collec-

tively as a profession, they are under obligation to give or provide them the necessary

legal assistance. To-day the bar performs its obligation vicariously through the legal

* Holls: The Legal Aid Society, 8 Charities Review (1898), 21. Cf. 2 N. Y. Legal Aid Review, No. 4, p. 2. It is inter-

esting to note that the same thing has been said to the English bar, 48 Law Journal (1913), 180.

^ Cf. 8 Chicago L. A. R. 9 ; 7 Pittsburgh L. A. R. 11. By far the best presentation of this fact is contained in a letter

under date of December 5, 1916, from George S. Homblower of the New York Legal A id Society to Bronson Winth rop,

chairman of a special committee of the New York City Bar Association appwinted to investigate the Legal Aid
Society.
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aid organizations. It is proper that it should be done in this organized way which

secures economy and efficiency,^ but it does not make an end of the responsibihty

resting on the bar. The very fact that the legal aid organizations are thus doing the

bar's work places the bar under obligation to supervise and provide leadership for the

legal aid work and to supply the necessary financial and moral support. These are

the services which lawyers should render to legal aid work. The legal aid organiza-

tions are entitled to look to the bar for this leadership and support. Such assistance

is accorded in scanty measure because the bar in general does not see the situation

in this light, and apparently does not admit the premise that there rasts on every

lawyer a definite duty toward the poor litigant.

§2
With this present prevailing opinion it is impossible to bring home the obligation

of the bar to legal aid organizations without first making clear the lawyer's duty

, to the poor litigant. It is the general rule that each attorney, on his

,

^ admission as a minister of justice and agent of the court, becomes

p subject to assignments from the court to represent needy persons

without charge or for any fee they may be able to pay. The theory

of this obligation is not peculiar to our law; it is a characteristic of the lawyer's po-

sition in all civilized communities, and there is evidence that it has been recognized

from the earliest times. ^ In criminal cases the legal nature of the obligation is clear

because it is enforced. No statute is necessary to give the court this right to call

upon the bar, its power is inherent, and statutes only declare it.^ In civil cases, as

we have already seen,* the power has fallen into such disuse that its existence is for-

gotten or denied. Because it is not employed there is an absence of authorities

squarely on the point, but in a number of decisions the language shows unmistak-

ably the court's opinion of the rule of law.^ The reason for the rule is precisely the

same in civil as in criminal cases,^ and the court has the same inherent power to

command the services of counsel in aid of persons unable to pay.' There are statutes

expressly conferring this power in civil matters on certain courts in certain cases in

Illinois, Indiana, Missouri, New Jersey, New York, and Tennessee; and Congress by

* Cf. 3 Am. Bar Ass'n Journal (October, 1917), 589.

' Brunner: Early History of the Attorney, 3 Illinois L. Rev. 257.

^ Presby u. Klickitat County, 5 Wash. 329, 332; 6 Corpus Juris, 727.

* See ante. Chapter XIV, § 1, page 100.

* House V. Whitis, 5 Baxt. (Tenn.)690, 692; Matter of Kelly, 12 Daly (N. Y.), 110; Harris v. Mutual Life Ins. Co. 13
N. Y. Supp. 718; Todd v. Todd, 9 N. J. L. J. 342 ; Kern v. State, 35 Ind. 288; see the text statements in 16 Encyc. of
Pleading and Practice, 690, and 3 Am. & Eng. Encyc. of Law, 417, 419.

' Cf. Goldman: Public Defender (1911), page 18.

' This opinion is confirmed by George P. Costigan, Jr., Professor at the Northwestern University Law School, who
has just completed an exhaustive study of cases bearing on the lawyer's duty in all its aspects in connection with
his source-book entitled "Cases and Other Authorities on Legal Ethics" (1917). Professor Costigan, in response to
an enquiry, states: " It seemsto me clear that there is a duty on every lawyeras an officer of the court to accept an
appointment by the court to represent poor clients in civil as well as in criminal cases."
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Act of July 20, 1892, in dealing with the in forma pauperis proceedings, authorized

the assignment of counsel in the federal courts.^ The assignment of attorneys to act

as divorce proctors is a further illustration of the same power.- Under the provision

of the Soldiers' and Sailors' Civil Relief Act every court in the land is empowered in

all cases and required in certain cases to assign counsel to act in behalf of men absent

in military service.^

That the attorney, because of the nature of his office, is under legal obligation to

assist needy suitors finds confirmation in the laws and customs of other countries.

In France, the obligation of service was early enunciated by a royal edict which said

of the attorney, "He was not, under pain of being disbarred, to refuse his services

to the indigent and oppressed." * The obligation is still recognized,^ and on it is based

the French system of securing legal assistance to the poor known as "I'assistance

judiciaire." ^ In Spain, the attorneys on admission swear "to take charge of cases com-

mitted to them by the courts at the instance of litigants who could not find a law-

yer; to defend gratuitously poor clients where there were no lawyers paid for that

purpose."^ Likewise in Italy, lawyers must give gratuitous service to the poor.* The

German system kno^vn as " the privilege of the poor,"which is analogous to the French

judicial assistance and to our in forma pauperis, permits citizens in cases of exigency

to demand from the government the services of a lawyer.^ The two Scottish bar asso-

ciations undertake each year to furnish solicitors and advocates, who are then assigned

by the court in cases of indigent suitors.

In England the assignment system has for years been as little used in civil cases

as in the United States. Concerning the common law. Chief Justice Hale is credited

with the statement that if the court assigned a serjeant to be counsel and he refused

to act, the court would make bold to commit him to prison.'*^ During the last half

century the English administration of justice failed as completely as that in the

United States to secure equality and to provide for the cases of the poor. The fail-

ure was in many ways more serious because no organized legal aid movement devel-

oped to ameliorate this condition as it did in America. In 1913, however, the Supreme

Court of Judicature issued rules providing a comprehensive plan for securing to the

poor their day in that court with adequate representation. The power of assignment

' Whelan v. Manhattan Ry. Co. 86 Fed. 219. * This has been stated ante in Chapter XIV. § 2, page 102.

" Public Act No. 103 of the 65th Congress, §§ 200 et seg.

* Carter: Ethics of the Legal Profession (1915), page 26.

*> Fuller: The French Bar, an address delivered before the New York City Bar Association, and later published in

23 Yale Law Journal (December, 1913), 113, 120.

^ See post. Chapter XXV, § 3, page 246. Cf. Parry: The Laic and the Poor, page 147 : 105 Contemporary Review, 562;

Speech ofM. Bruwaert, French Consul-General in New York, at the Legal Aid Society Banquet. Report of Speeches
at Twenty-fifth Anniversary Dinner of the Neio York Legal Aid Society, page 28; Thery: French Legal Assistance

for the Poor, 1 International Law Notes (January, 1916), No. 1, p. 12.

' Manuel Rodriguez-Serra : Admission of Attorneys from the Spanish Standpoint, 36 Am. Bar Ass'n R. 842; Cohen:
The Law—Business or Profession f (1916), page 61.

* Cohen : Ibid., page 64. ^ 7 N. Y. Legal Aid Rev. No. 3, p. 17.

" 3 Campbell's Lives of the Chief Justices, 20.
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was revived. Because of the similarity in legal institutions, English precedents carry

more weight with us than those of any other country, and for that reason the court's

declaration of the attorney's duty is significant. No act of Parliament gave to the

courts the control which they purpose to exercise. The High Court rightly considered

that it had ample inherent power. The rules provide for the formation of lists of

solicitors and barristers who volunteer their services and then continue:^

"Rule 26. . . . And the Court or Judge or proper officer shall assign to the appli-

cant a solicitor and a counsel (whether named in the list kept pursuant to Rule 23

(2) or not), to assist him in the conduct of the proceedings. . . .

"27. A solicitor or counsel assigned under Rule 26, shall not be at liberty to

refuse his assistance unless he satisfies the proper officer or the Court or a Judge
that he has some good ground for refusing."

This obligation owed by every lawyer to the poor, which is stated with reasonable

clearness in the American cases, and which is undisputed in other systems of law,

finds unmistakable support in the accepted standards of ethics. In other words, this

duty is in part a legal obligation because the lawyer is a minister of justice, and in

part an ethical responsibility because of his membership in a profession. In matters

of this sort accepted canons of ethics are entitled to as much weight as decisions in

adjudicated cases and most attorneys so regard them.^

When the adoption of the present canons of ethics of the American Bar Associ-

ation was under discussion, Mr. Justice Brewer pointed out that the most important

part was the Oath of Admission, which included within itself the final statement of

the lawyer"'s duty.^ Of this Oath it is said in Part III of the Canons as adopted,* "The

general principles which should ever control the lawyer in the practice of his profession

are clearly set forth in the following Oath of Admission to the Bar, formulated upon

that in use in the State of Washington, and which conforms in its main outlines

to the duties of lawyers as defined by statutory enactments in that and many other

states of the Union— duties which they are sworn on admission to obey and for the

wilful violation of which disbarment is provided."" The final clause of this Oath is:^

"I will never reject from any consideration personal to myself the cause of the

defenceless or the oppressed, or delay any man's cause for lucre or malice. So help

me God."

In these time-honored words the obligation of service is imposed.® Here there is

no distinction between the duty in civil and criminal cases. This broad declaration

is supported by similar statements in all treatises on ethics. The first code of ethics

in America was probably that drawn up by David Hoffman early in the nineteenth

' These rules are contained in the 1914 Rule Book. They are Order 16, IV, Proceedings by and against Poor Persons.

* Cf. statement of the Missouri Bar Association concerning the canons of ethics adopted by the American Bar As-

sociation, 39 Am. Bar Ass'n R. (1914) 562.

* See 31 Am. Bar Ass'n R. 62; 33 Ibid. 570. * 33 Ibid. 584. * 33 Ibid. 585.

* The lawyer's oath in the Canton of Geneva, which has been in force for years, reads: "I swear before God not to

reject, for any consideration personal to myself, the cause of the weak, the stranger, or the oppressed."
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century. As he expressed it in his eighteenth canon :^ "I shall never close my ear or

heart because my clients' means are low. Those who have none, and who have just

causes, are, of all others, the best entitled to sue or be defended; and they shall receive

a due portion of my services, cheerfully given." Sharswood in the course of his cele-

brated lectures on ethics referred to this duty in several connections. Of the bar in

general he saidr "It is indeed the noblest faculty of the profession to counsel the

ignorant, defend the weak and oppressed, and to stand forth on all occasions as the

bulwark of private rights against the assaults of power." And of the lawyer he said:^

"There are many cases, in which it will be his duty, perhaps more properly his privi-

lege, to work for nothing. It is to be hoped that the time will never come, at this

or any other Bar in this country, when a poor man with an honest cause, though

without a fee, cannot obtain the services of honest counsel, in the prosecution or de-

fence of his rights." The Hon. Charles E. Hughes, formerly a justice of the Supreme

Court of the United States, has said :
" To take from the poor man a part of the bur-

den which necessarily falls on him because of his poverty and see to it that he obtains

in every proper case his legal rights has always seemed to me to be a part of the duty

of the lawyer."*

By well-settled principles of professional ethics and by the voice of authority, so

far as the courts have been called upon to express their judgment, the attorney is

called upon to render services to the needy. This he has not done. The legal aid soci-

ety has done it for him. The attorney for the Pittsburgh Legal Aid Society appeared

as counsel for a woman, the prosecuting witness in a criminal case, only a few years

ago. The attorney for the defendant in his address to the jury remarked that the

legal aid appearance was unwarranted and that the entire county bar stood ready to

assist such a needy woman. The facts were that the woman had consulted several mem-

bers of that bar, who had relieved her of what little money she had without doing

anything for her, and only then did she seek the help of the legal aid organization.^

As a fact of general application it is not true that the members of the bar despoil

the poor—some of them do, but they are a small minority; yet it is the fact that

the bar as a whole has done almost nothing to assist the poor in securing that justice

which our institutions profess to guarantee them. With the existence of organized

legal aid work, blame does not attach to the bar for allowing such organizations to

undertake the cases of the poor. This method of meeting the need is in every way

desirable. But having permitted the legal aid societies to perform for them for their

own professional obligation, censure justly attaches to the members of the bar for

having failed to give something of their earnings for the support and something of

their time for the leadership of this legal aid work.

* 2 Am. Law School Rev. 230, 232.

^ Sharswood : Professioiml Ethics (fifth edition, 1884), page 53. ' Ibid., page 151.

15 N. Y. Legal Aid Review, No. 1, p. 1.

^ 2 Pittsburgh L. A. R. 18.
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§3
By virtue of the position and work of the legal aid organizations in the community

the obligation of the bar to the poor may be said to have been hypothecated to the

c • -p l^g^l ^^d organizations. They having performed and being equipped to

"^ better perform the bar's responsibility to the weak and oppressed, the

bar should feel that it is incumbent on it to render to the legal aid soci-

*
, eties the services of which they stand in need.

Work ...
The legal aid societies need leadership, moral support, and financial

support. These three things go together and are of one piece. They are essential to

the well-being of every legal aid organization. One fact which very forcibly strikes

the observer of the work in different cities is that legal aid success or failure goes

hand in hand with good or bad support from the bar. Given the amount of interest

and cooperation accorded by the local bar, the strength of the legal aid work can be

accurately estimated and foretold. No society can flourish in the face of hostility, or

suspicion, or indiff'erence from the attorneys of the city. In this situation there is no

middle ground; those who are not with the work are necessarily against it. To know

nothing about legal aid work, to care nothing about it, and to do nothing for it is

to doom it as effectively as by open opposition.

The vast portion of the bar has been in this middle position. They have paid little

attention to the work and its needs. One could read the proceedings of ninety-five

per cent of the various bar associations without finding a mention of legal aid work

in their discussions. The assumption would be warranted that the bar had no interest

in or concern for this great attempt to equalize the administration of justice. In Sep-

tember, 1917, something about legal aid work was made known at the Conference of

Delegates of State and Local Bar Associations, held in conjunction with the American

Bar Association. For the first time in forty years legal aid work, which is national

in scope, was given consideration by a national gathering of lawyers. The resolution,

proposed by Charles A. Boston of the New York Bar and unanimously passed by the

delegates, which has been quoted as the keynote of this chapter, expresses the duty

which the bar owes. Judged by the standard there set, the bar as a whole must be held

to have defaulted on its obligation.

The blame in part attaches to the legal aid societies themselves. Knowing the con-

servatism of the bar and its occupation in other worthy lines of endeavor, the soci-

eties have failed to present their case and to force the issue. Having failed to estab-

lish a central agency of their own, they have had no spokesman for their cause in

the general meetings of the bar. What should be made clear is that the legal aid

organizations represent one of the great legal reform movements of the times. It

ranks with the movements for reorganization of courts and for simplification of pro-

cedure. It needs the same study and requires the same support. There might well be

a section of the American Bar Association on legal aid or, better still, on the equal-
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ization of the administration of justice, so that all the remedial agencies making for

that end might be included. Were legal aid given the dignity and support which
would attach from such consideration, their work would receive an enormous impetus.

Aided by such prestige, they could more successfully consider with the local associa-

tions how the bonds between the two could be strengthened and the work of bringing

justice to the poor be advanced.

The legal aid organizations need the best leadership which can be obtained. For the

greater part of this guidance they rightly and necessarily turn to the bar. If their

undertaking were a thing apart, they might be left to work out their own salvation or

fail, as the case might be, but it is not. They are dealing with one of the most vex-

ing problems in the law, and one which is immediately related to the entire admin-

istration of justice. The other reforms which are receiving the bar's attention aim to

better our justice; this is concerned with bringing about justice where there has been

none. If the legal aid organizations are to grow and develop along sound lines, if

they are to attain their end completely and expeditiously, they require the highest

wisdom in their supervision and control. As most of the issues which arise are legal in

nature, they need for leaders men of legal training, with a thorough knowledge of

existing defects in the administration of justice and of large vision as to how those

difficulties may best be overcome. The actual case work can be left to the staffs of

attorneys, but the matters of policy involved call for riper experience and more
mature judgment.

Legal aid work in its present state of development gives rise to a host of questions,

some of which have been answered wrongly, many of which are still disputed and
unsolved. What is the line of legal aid jurisdiction, so that it may perform the service

for which it exists and yet refrain from competition with the bar? Should divorce,

criminal, bankruptcy, or personal injury cases be refused.? Should fees be charged

and, if so, to what extent and under what method.? How far should the societies

themselves pay court costs where clients are destitute and their cases pressing.? What
legislation should be advocated.? Should the societies advertise in order that the thou-

sands who may need their assistance may know of their existence .? Are they warranted

in exerting their influence in the election or appointment of officials to positions

which are of great importance in their work, such as marshals, members of industrial

accident commissions, and judges of the lower courts.?

In the future development of the work more intricate questions, involving rela-

tionships with other bodies and fundamental matters of policy, are bound to arise.

They are now on the horizon, if indeed they are not already here. Should the socie-

ties ally themselves with the law schools to establish the legal clinic and how may
that be done.? Ought they to try to incorporate within themselves the existing public

defender offices and to establish criminal departments where no one is doing that

work .? How far should the organizations urge conciliation and arbitration as methods

of settling disputes superior to those now employed.? Is it desirable that they follow
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the ideas presented by the Labor Secretariat and the Ford Legal Aid Bureau, and

undertake to do certain types of legal work for labor unions and employers? To what

extent must the local societies surrender their control and become merged in one

federal or central organization? How far is the small claims court a better method

of securing justice in thousands of the cases which the legal aid organizations now

care for themselves, and may they not best promote their own interests by urging the

creation of such courts? Perhaps the supreme question of all is, Should the societies

plan ultimately to become governmental agencies, as state controlled bureaus or as

a department of the administration of justice?

It requires no intimate knowledge of legal aid work to appreciate that the wise

settlement of such issues can be had only if the best intelligence is directed to them.

Increasingly the bar must supply some of its best members for the positions of lead-

ership or the whole movement will fail of its high purpose and possibilities. Only

by steady, persistent, and intelligent guidance of the highest order will the work be

reduced to a science, its proper place in our legal institutions be secured, and its

development into a comprehensive national agency for the equalization of the admin-

istration of justice be obtained. If the bar is unable or unwilling to grant this lead-

ership, the legal aid movement will retrogress, decay, and fall into disrepute. What
is to-day our fairest hope as the solution for the existing denial ofjustice will be lost.

There are ample indications that lack or laxity of proper control by the bar will

bring on these results. In Bridgeport inattention and indifference permitted an attor-

ney to take over the legal aid work, to use it as a means of self-advertisement, and

so to conduct its affairs that he was later questioned about the expenditure of trust

funds and left the city. Shortly thereafter Bridgeport became a centre of munitions

manufacturing and grew into a vast industrial city. It needs legal aid work badly

and it has none. The task of establishing it is now rendered doubly difficult, and it

will be obliged to encounter an atmosphere of distrust not only from lawyers but

from those whom it will seek to help. The Newark organization, though to-day doing

a fine work, has labored under a heavy handicap owing to a prejudice against it

resulting from a course of conduct by an earlier attorney which would have been

impossible under decent supervision. For a number of years before the present Soci-

ety was established in San Francisco, the local bar permitted an attorney to hold

himself out as a legal aid society for purposes of private gain. In New Orleans, and

even more strikingly in Detroit, as we have already seen, bar associations have paid

so little attention to the work that it has been unable to advance and remains wholly

inadequate to cope with the need of the poor for legal assistance in those cities.

About a third of the societies have boards of directors, consisting mainly of

lawyers, who have rendered admirable and faithful service. These are the organiza-

tions which have gone steadily ahead, which have been brought up to a high state

of efficiency, and which lead in the development of legal aid work throughout the

country. Satisfactory as this present leadership is, there is no guarantee of its continu-
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ance. When these men die or resign there is no reasonable certainty that worthy suc-

cessors can be found. Collectively the bar is perpetual, and in its associations it has

continued an uninterrupted existence. Were the bar associations to have active super-

visory committees on legal aid work, an element of permanence could be secured.^

It would be a task of such a committee to instill into the minds of all lawyers a more

lively interest in the work, and it could be called upon to find in the profession and

to draft for positions of leadership as the need arose the best qualified men in its

membership. Such a supervision was contemplated by the resolution of the Confer-

ence of the Delegates of State and Local Bar Associations. In all probability it will

first be acted upon in New York, where the Legal Aid Society has requested and

the Association of the Bar of the City of New York has appointed a special com-

mitttee to enquire into the needs of legal aid work.

The legal aid organizations should find their chief financial resource in the member-

ship of the bar.^ They ought not to be compelled to solicit contributions from the

. , general public until they can truthfully state to that public that the bar

has done its appropriate share. It is common knowledge that the bar as

-^^ a profession is not considered charitable. The contrast with the med-

ical profession is frequently drawn. It is asserted with much truth that

the great surgeon, giving a part of every day to visitations in the hospitals, and

performing the most serious operations for the poor without charge, has no coun-

terpart among lawyers. Until the legal aid society became established there was an

unfairness in the criticism because there was no way in which the average lawyer

could render this public service. The poor clients never came to his office and there was

no place where he could find them. As law is practised, it would be well-nigh impos-

sible for a lawyer to set aside an hour or two a day for charity cases. Even if he could,

its desirability would be doubtful, for it involves an unnecessary loss of time and

waste of efficiency. The bar can most eff'ectively render its charitable service in cooper-

ation with the legal aid societies by enabling them to become powerful, well-equipped,

and well-manned organizations.

The appeal of the legal aid societies to the bar rests not only on this charity basis,

but may also properly be put on a basis of services rendered. It is the fact that the

organizations are performing for the bar its duty to the poor. To do this they are

spending money, and by their work they are leaving the lawyers free to devote them-

selves to the cases of paying clients. If the members of the bar are to have the legal

aid organizations perform a duty which by law and ethics is primarily their own obli-

gation, then they may fairly be called upon to meet the expenses necessarily incurred

by the societies in doing that work.

* Cf. Holls: The Legal Aid Society, 8 Charities Rev. (1898) 15, 21. ^ 11 N. Y. Legral Aid Rev. No. 3, p. 2.



238 LEGAL AID ORGANIZATIONS

Such financial support the bar has not given. The growth of legal aid work has been

made possible by laymen and not lawyers. That the societies have found it less diffi-

cult to interest and to get subscriptions from the public than from the bar indicates

a condition which is not healthy, and which is discreditable to lawyers in general.

Precisely what the bar has done may be seen by examining the income figures of some

of the larger legal aid societies for the year 1916. In the following table the subscrib-

ers and subscriptions are divided as between laymen and lawyers, and it appears that

six societies in the largest cities of the country, with an aggregate income of sixty

thousand dollars, received only twenty thousand dollars from lawyers.

City
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capacity. An examination of all financial reports for 1916 shows only two such in-

stances of support—one in Detroit, where the entire budget of the Society consists

of a five hundred dollar appropriation from the Bar Association, and one in Rich-

mond, where after a sharp debate and with much opposition, the Bar Association

voted two hundred dollars for the society just starting in that city. In 1917 the

Rochester Bar Association gave one hundred dollars to the local Legal Aid Bureau.^

It is fair to add that the new organizations in Jersey City and San Francisco have

had the greater part of their expenses, which are still small, defrayed by individual

lawyers.

\Vhen these facts were shown to the Conference of Bar Association delegates, and
after a pointed statement by Moorfield Storey, the Conference voted to add to its

original resolution on legal aid work a clause " that attorneys generally be urged to

give such societies their moral and financial support." ^

What the bar could do by its concerted action may be suggested by a simple com-

putation. We have earlier estimated that if the legal aid organizations in the cities

where they now exist are to meet completely the need for legal assistance, they must

extend their work three and a half times. This would mean an annual expense of not

more than $584,500. We know that organizations should be established in thirty-

seven additional cities. These are nearly all places with populations of between one

hundred thousand and two hundred thousand persons, and in a city of this size an

adequate legal aid organization can be maintained for $2000. For extension into new

cities, therefore, we should add $74,000. This would amount to a total annual national

legal aid budget of $658,500. This income could be raised if every member of the

bar in the United States would give, either directly or through his bar association,

to legal aid work in satisfaction of his obligation to the poor about five dollars. There

is nothing unreasonable in such a proposition. Even assuming that about half of the

bar cannot afford that amount or never can be made to feel their responsibility, the

annual expense to each lawyer in the remaining halfwould be only about ten dollars.

In other words, the American bar has it easily within its power to permit legal aid

work to develop to its natural completion, to perform the full measure of the respon-

sibility which rests on it as a profession, and thereby to put to an end the existing

denial of justice to the poor in the United States.

On whether in the years to come, now that the Conference of Delegates of State

and Local Bar Associations has given clear expression to the bar's duty, the legal

aid societies receive the unstinted support of the whole bar will depend in large mea-

sure—on this more than on anything else—the future of legal aid work.

' Rochester L. A. R. for 1917, page 15. ' 3 Am. Bar A.ss'n Journal, 597.



Chapter XXV
A MORE EQUAL ADMINISTRATION OF JUSTICE

Equal and exact justice has been the passionate demand of the hu-

man soul sinceman has wronged his fellowman ; it has been the dream of

the philosopher, the aim of the lawgiver, the endeavor of the judge, the

ultimate test of every government and every civilization. Chief Justice

WiNSLow of the Supreme Court of Wisconsin.^

§1

WE can end the existing denial of justice to the poor if we can secure an ad-

ministration of justice which shall be accessible to every person no matter

how humble, and which shall be adjusted so carefully to the needs of the present

day world that it cannot be dislocated, or the evenness of its oper-
Immediate ,: ij-.iiuiu^4.# +

, ation be disturbed, by the tact oi poverty.
ons rue i

^j^j^^ constructive methods which will enable our judicial institu-

tions to realize their ideal are clear, first, because we know the precise

difficulties to be remedied, and second, because there are already in existence many

agencies definitely designed to obviate or overcome these difficulties and which, with

proper development and expansion, can be made wholly successful. Of these the great-

est is the already formidable group of legal aid organizations. They are, indeed, the

key to the solution of the whole problem, for if we can speedily give them the resources

which they need and deserve, they will move forward and become the instrument

through which we can attain the desired end. Properly equipped, they will provide

the necessary stimulus, they will furnish the requisite leadership, and they will devise

the concrete detailed working plans and carry them through to completion.

In the existing machinery of justice there are three defects, which in their practi-

cal results destroy theimpartiality of the administration ofjustice and thereby make

impossible that absolute equality before the law which the ideal of democracy de-

mands, which our form of government was designed to secure, and which it is try-

ing to guarantee through a fair and sound substantive law. The first difficulty is that

the machinery often moves so slowly, or can be made to move so slowly, that wholly

unwarranted delays occur to rob the protection and redress vouchsafed by law of

much of its efficacy and value. The second difficulty is that the wheels ofjustice can-

not be set in motion simply by a complaint based on the commission of a wrong, but

require, in addition, a certain amount of financial lubrication in the form of pay-

ments to the courts for costs and fees. If persons, because they are poor, are unable

to satisfy this requirement, they are debarred from seeking redress, the whole law is

powerless to afford its intended protection, and this is so even where poverty is the

result of the very wrong which renders necessary the appeal to the processes of the law.

* From an Address delivered April 26, 1912, before the Northwestern University Law School; quoted in 4 Journal of

Criminal Law and Criminology (1914), 650.
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Though delays and costs have caused, and until eliminated will continue to cause,

much injustice to the poor, they are only superficial defects in the technical struc-

ture of our legal institutions. A\Tiere intelligent rearrangements, suiting the admin-

istration of justice to the conditions of life which it is intended to control, have been

made, as in the small claims courts, both difficulties have been successfully overcome.

Complete solutions of general application are contained in the definite plans, now
making headway, for the reorganization of courts and the simplification of pi'ocedure.

By allying themselves with these great movements, the legal aid organizations can

most speedily and effectively make justice prompt in all matters, summary in certain

types of cases where quick relief is the only relief, inexpensive, and free in those

instances where equality of justice can be had only by freedom of justice. Organ-

ized legal aid, in the capacity of a coordinated national undertaking, should work

in close cooperation with such national agencies as the American Judicature Society

and the American Bar Association Special Committee to Suggest Remedies and

Formulate Laws to Prevent Delay and Unnecessary Cost in Litigation; and the

local societies should join with the proper committees of local bar associations in all

their activities along these lines. In this way they can best present the particular

difficulties which they know, and can see to it that in the general plans for the bet-

terment of the administration of justice ample provision is made to secure a form

of structure and type of machinery which will be able to guarantee equality before

the law to the poor.

The third difficulty results from the trilemma that the machinery of justice can

be operated only through attorneys, that attorneys must be paid for their services,

and that the poor are unable to pay for such services. This is the great, the inher-

ent and fundamental difficulty—inherent because our legal institutions were framed

with the intention that trained advocates should be employed, and fundamental in

the sense that no amount of reorganization or simplification, short of a complete

overturn of the whole structure, can entirely remove the necessity for the attorney.

This is a difficulty rather than a defect, for in the main it is as undesirable as it is

impossible that the proper functions of the lawyer in the administration of justice

should be altogether eliminated. This problem differs radically from that relating

to delays or costs, and calls for an entirely different solution. It is not well recognized

or generally appreciated, and there are no definite movements or organizations which

offer opportunities for alliances.

The task of the legal aid organizations is to present with all possible clearness this

difficulty in its full force, to draw to themselves the interest and cooperation of

judges, bar associations, and others concerned with the perfecting ofjustice, and to

devote themselves patiently and unremittingly to a study of those agencies and

methods which may be made to serve toward this end. There are now in existence three

great agencies, operating in as many fields of law, illustrating two distinct plans for

overcoming this obstacle, which have passed through the experimental stage so that
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immediate reliance may be placed on them. These are the small claims courts, the *

domestic relations courts, and the industrial accident commissions, which are so con-

stituted and so operate that in the average small claim, the average complaint for

non-support, and the average case of an employee injured at work the employment

of counsel is unnecessary.

This is accomplished in the small claims court by the segregation of simple cases

involving small amounts in one court, where the proceedings are without technicali-

ties or formal rules so that there is no need for the performance of the attorney's

function. These courts by virtue of their greater powers can deal with most small

matters sounding in debt or contract far more effectively than can the legal aid socie-

ties. Organized legal aid, therefore, should everywhere advocate the establishment of

courts of this type. If it can secure small claims branches of the municipal courts in

all large cities, it will automatically obviate the difficulty of attorneys' fees, and inci-

dentally the defects of delays and costs, and gain for the poor an entirely equal ad-

ministration of a branch of the law which controls a very great number of the con-

troversies to which they are party. The legal aid organizations are the natural bodies

to undertake the development of the small claims court because they are in a position

to understand its efficiency; to appreciate why it needs as complementary functions

power to order instalment payments ofjudgments, control ejectment proceedings, act

as trustee for debtors, and employ conciliation; and also to detect the point at which

the method becomes unworkable and where the attorney again becomes necessary.

The domestic relations courts, as to most of the cases of desertion and non-support

of wives and children which are now within their jurisdiction, have successfully met

the difficulty of the expense of counsel by limiting the need for his services through

standardization of forms and simplification of procedure, and by maintaining an ad-

ministrative department of probation officers who perform the remaining necessary

parts of the attorney""s function. Such courts exist in the largest cities and in most

of the large cities. They are unquestionably empowered and equipped to secure better

redress than are the legal aid societies. The question for organized legal aid is how

far they should attempt to have included within the jurisdiction of the domestic

relations courts the kindred matters of divorce, separation, illegitimacy, guardian-

ship, and adoption. This is debatable ground; it may well prove that in libels for

divorce attorneys are indispensable. The experiment of this widened jurisdiction, in

which the criminal processes and conciliation will be at the court's disposal, ought

to be made. On the inside the judges can watch its operation; on the outside there

is no organization better situated to detect any breakdown, or to ascertain the de-

sirable limits of any such jurisdiction, than the legal aid society. These courts are as

successful in domestic disputes as the small claims courts are in their field. In so far

as the legal aid societies can secure their wise extension, to that extent will another

great category of the cases of the poor be placed under an administration of justice
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which will be accessible and able to operate impartially in fact because free of the

difficulties which have hitherto destroyed equality.

The industrial accident commissions, aided by a simplification of the substantive

law on points of liability and damages, have erected an administrative machinery

which accurately and quickly adjusts and disposes of the larger proportion of the

cases of injured workmen which come within their jurisdiction. Such commissions

now exist in nearly all states. The question for the legal aid organizations in this

connection is not one of territorial expansion, but one of how far this new adminis-

trative method of securing justice can be extended into other departments of law.

The automatic settlement of disputes by supervised agreements instead of through

the traditional channels of judicial litigation unquestionably achieves an entire free-

dom and equality of justice. The method is easily capable of application to cases of

interstate employees, seamen, and with some modifications to passengers on railroads

and street railways. There are great difficulties in the way of its extension to cases

where there is no contractual or other preexisting legal relationship between the

parties, as to the pedestrian run over by an automobile, or to the driver of a team who
has a collision with a street car. But to the extent that it can be carried, it will serve

to eliminate the inequalities of the traditional system, and its proper extension is

therefore a matter of immediate concern to legal aid organizations.

At the same time the legal aid societies must bear in mind that there is a fixed

point at which this administrative method breaks down. As to the cases which give

rise to bona fide contests on law or facts, the administrative method, though it has

developed some points of superiority, differs only in a supei-ficial way from the tra-

ditional methods of litigation in the courts and is subject to the same limitations.

There is the same need for the attorney and the same difficulty presented by the

inability of the poor to pay for attorney's services. In ail appeals this difficulty is

accentuated. Here organized legal aid should play its part by supplying attorneys

to all injured persons who are not able to retain their own attorneys. The ability of

applicants to engage their own counsel should be determined in these as in any other

cases,—by the fact of poverty and not by the speculative value of the claim. If the

societies can thus supplement the administrative machinery, they will protect the

community, the bar, and the courts from a recurrence of the dangers and iniquities

of the contingent fee system.

There are other agencies and methods which cannot be immediately relied on, but

which may, under intelligent study and guidance, develop into formidable instruments

for the equalizing of the administration of justice. Conciliation and arbitration as

judicial functions are still new and untried. How far administrative officials, partic-

ularly those empowered to lend their assistance in litigation, can be utilized to secure

equal rights for the poor is a consideration involving many elements of doubt. Of
these matters conciliation probably contains the greatest possibilities, but they all

warrant close and sympathetic observation and the results of their experiments should
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be made known to the legal world. In such work the legal aid organizations may well

play an important, if not a leading part, ITiey have a direct interest, and they are

in a position to see whether these agencies and methods perform in fact the promise

which in theory they contain. New suggestions and proposals will steadily arise which

in their turn will require this same observ'ation and report.

In these ways the legal aid organizations can promote the necessary reconstruc-

tion of the administration of justice and thereby scientifically eliminate so much of

the denial of justice to the poor as is caused by gaps, or flaws, or outworn parts, or

imperfect adjustments in the organization of our administration of justice.

They must go further. In vast tracts of the civil law and in all of the criminal law

relating to the more serious crimes, equality in the administration of justice can be

had only by supplying attorneys to the poor. In civil matters this has always been

the function of the legal aid societies; in criminal affairs it is now the function of

the public defenders. This part of their task is well known to the organizations. The

work of the public defenders must be carried on in all cities, and it is preferable that

it should be done in conjunction with, and as a part of, the legal aid work. The legal

aid organizations must extend themselves into all of the large cities, and must triple

their staffs and undertake a threefold increase of their work. If these things can be

done, that part of the denial of justice which is traceable solely to the inability of the

poor to employ counsel will be eliminated, and it is only in this way that the great

difficulty of the expense of counsel will be completely overcome.

At the present time the legal aid organizations in the United States are equipped

to do none of these things. They will be able to continue to care for a certain num-

. , , ^ ^ ber of individual cases, but that is not enough. They will either go
A More EM- • . .

J
forward or backward. Either they will become the best instrumen-

MT- I.
tality for the equalization of American justice, or they will fail, and

be discarded, and some other plan will be utilized. Because of the work

they have accomplished, the wealth of their experience, and the excellence of their

record, it is in every way desirable that it should be made possible for them to succeed.

For the success of organized legal aid work there are three imperative requisites

—

better leadership, a sound financial foundation, and the merger of all the individual

societies and bureaus and public defender offices into a definite union with centralized

responsibility and authority.

Of these three cardinal needs the greatest is leadership, for it may fairly be assumed

that under intelligent guidance proper financing would be secured and a central legal

aid bureau would be established. To ensure the wise direction and development of

organized legal aid work there are needed for the boards of directors and executive

committees men of high calibre, endowed with both vision and courage, who fairly
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represent the various elements in the community who are concerned in this work. Such

groups are the judges, the charities, the churches, the employers, the labor unions,

the law schools, and above all the bar, for in this undertaking the members of the

bar have the greatest responsibility. The societies cannot be expected to evolve the

necessary leaders from within themselves. It is not only natural but inevitable that

they should look to the bar. It is the duty and the privilege of the bar associations,

which most nearly represent the bar in its collective capacity, to provide from among
their own leaders a number of properly qualified lawyers who can constitute the nu-

cleus of legal aid leadership and add to themselves persons representing other groups

in interest. This alliance between legal aid work and the bar should reach from top

to bottom. As a local undertaking it should have the supervision and support of the

local bar associations, and as a national movement it should have the supervision and

support of the American Bar Association.

The acute financial crisis which the legal aid societies face need not always remain

a stumbling-block in the path of their development. If the pressing demands of the

present were squarely met, arrangements could unquestionably be made which would

care for the future. Legal aid work is not expensive, its needs are modest, but at the

present time it is denied even this small support. If the organizations were given a

clear track for a few years and provided with the necessary resources during this in-

tervening period, they could rid themselves of the handicaps under which they now

struggle and attain such a position of responsibility and strength that they would

earn and attract their necessary income from available sources. The shoulders of the

bar are broad enough to carry the whole load so easily that the individual member

would scarcely feel its weight. If the work becomes, as it ought to become, a part of

the bar"'s work, if the situation is made clear to the bar associations so that they feel

their responsibility, there will be no great difficulty in securing small subscriptions

from lawyers generally, made as a matter of professional duty, which in the aggregate

will furnish the legal aid organizations with the greater part of the funds that they

require. In addition there are many members of the community who are able and will-

ing to give generously for this object, which they regard as a worthy charity. If the

salient features of the work were presented to the public in an intelligible and sym-

pathetic form, the number of donors could be materially increased. Once the legal

aid societies obtain proper leadership and are given an opportunity for development,

there is every reason to believe that finances will cease to constitute a menace always

threatening their existence.

The need for some union of legal aid organizations that will nationalize the work

and provide a central responsibility and authority is obvious. In their National Alli-

ance the societies have erected a shell without substance. For the future, the work is

too great to be conducted in a slipshod way, and its extension into new fields is too

important to be left to a hit-or-miss policy. The combined experience of the societies

must be assembled and a technique for the conduct of the work developed. A standard



246 LEGAL AID ORGANIZATIONS

system of records and accounts must be devised and then installed. Matters of policy

should become uniform as rapidly as possible. A clearing house, with power of super-

vision, is necessary for a free transference of cases throughout the country. Some

initiative must be manifested in establishing societies where they are needed. There

must be some central body authorized to represent and speak for the organized legal

aid movement in the councils of the bar, at the meetings of the charities, and at the

law school conferences, and to cooperate with such undertakings as the American

Judicature Society. If there is to be any intelligent development in cooperation with

the other remedial agencies, there must be a central bureau to disseminate informa-

tion to all the legal aid organizations as to how such agencies operate, what their

advantages are, and wherein they are limited. The present state of affairs, in which no

society except the local society understands how small claims are cared for in Cleve-

land or wages collected in Massachusetts, cannot be allowed to continue. The admin-

istration of justice is a serious business, and its reconstruction requires infinite pains,

well-considered suggestions, and judgment of the highest order. Because they have

undertaken the responsibility of championing the cause of the poor, the legal aid

organizations are vitally concerned in any reorganization, and they can, if they will,

make contributions of information that are invaluable because they are not obtain-

able from any other source. If their voice is to be heard, as it has not been heard in the

past, and if their opinions are to carry weight, they must present a united front, hav-

ing clearly formulated their aims, and speak with singleness of mind to a definite and

agreed purpose.

§3
Inasmuch as the legal aid organizations are rendering an essential public service, it

is likely that ultimately their work will pass under public control. This fact should

never be forgotten by those who are, or may become, responsible for

^
r 7- • 7 the future of organized legal aid, and they will do well to shape their

under Jxidicial , • .i .i • i • • n^i • j . i . .
i •

_, ,
plans with this end in view. 1 here is no need to hasten this process

of transferring the responsibility to the state, the ideas which must

precede it are imperceptibly but steadily taking possession of men's minds, and the

change will come about in its own good time. It is always difficult, particularly for

those in the midst of a movement, to gauge progress by present indications, but

a glance backward over the road traveled gives a clue as to what is taking place.

When the attorney for the first public legal aid bureau, in 1911, predicted that in

ten years there would be a dozen public organizations,^ his hearers, who were the best

informed persons in the United States on legal aid work, were unable to give full

credence to the statement. Yet within five years eight such bureaus were established.

Report of Proceedings of the First Conference of Legal Aid Soci-eties, page 41.
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What will be the situation at the end of another ten years no one can foretell, but

the tendency is none the less perfectly clear.

The task of the private organizations will be to bring legal aid work up to the

highest possible point of efficiency, so that when the time conies they may surrender

into public hands a definite undertaking which has passed beyond the experimental

stage, with its guiding principles well established, and with a well-developed tech-

nique for the conduct of its work. They must also bring their experience to bear in

order that this tendency toward public control may not go forward blindly, but

may be given intelligent direction.

Their experience makes it perfectly clear that legal aid work is of a piece with the

administration of justice, and that it has no logical connection with municipal gov-

ernment. Primarily for this reason, and also because they know that there is danger

in entrusting this service to city officials, the legal aid societies will do well to con-

sider if their work may not most properly, and most safely, be placed under judicial

control. It is entirely possible that into the comprehensive plans for the reshaping of

our judicial organization, which are now going forward, there might be incorporated

a definite scheme for judicial control of legal aid work.^ The accepted principle under-

lying the present proposals for reorganization of courts and simplification of proced-

ure is that the judges must be our experts in justice; they must be charged with the

responsibility and given the power to make the machinery ofjustice operate smoothly,

and efficiently, and economically. It is just as important that they be made respon-

sible and entrusted with power so that they may see to it that the administration

of justice is accessible to all and operates equally. It involves nothing more than an

extension of the work done by clerks of small claims courts under judicial direction,

or by probation officers who are amenable to judicial control, or by the administra-

tive departments of the industrial accident commissions. The author of the Chicago

Municipal Court Act, which was the first law to put the theory of judicial respon-

sibility for the administration of justice into practice, contemplated a "Bureau of

Justice," under judicial control, which should give to poor persons the services of

attorneys in both civil and criminal cases.^ This is precisely what has been effected

in England by the Supreme Court rules of 1913. It is akin to the method by which

legal aid work has for years been carried on in France, Scotland, and Belgium.

The rules in France, which regulate "L'Assistance Judiciare Gratuite," prescribe

' Cf. Resolution introduced in 1917 before the Massachusetts Constitutional Convention (Convention, No. 8), which
read:

"To the end that Article XI of Part I of the constitution may he (riven full force and effect tlirougrhout the common-
wealth, the justices of the supreme judicial court may, in their discretion, make rules of court or take any other
action designed to guarantee tliat no subject of the commonwealth slinll, because of poverty, be denied certain ac-
cess to the courts, or proper representation therein, in any proceeding, wliether civil or criminal.
"It is hereby expressly declared that the above conferred power extends to provisions concerning the payinent of

court costs, the assignment of counsel, the creation, control and supervision of organizations or bureaus to render
legal aid and assistiince to poor persons, and to the expenditure of such sums of money as may be appropriated by
the legislature for these purposes.
"The authority hereby entrusted tothe justices of the supreme judicial court may, by them, be delegated in whole

or part to the justices of any other court."

^ Hiram T. Gilbert : Practice in the Municipal Court of Ch icago (1906X pages 546 ct seq.
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that there be attached to each court of justice a quasi-tribunal of representatives

of the legal corporations who pass on the poverty of all applicants for free judicial

legal aid and also on the merits of the cases which they present. If the applicant is

found to be a poor person with a meritorious claim, he is thereupon entitled to free

legal assistance. The law corporations designate from among their membership law-

yers who are to be called upon by the court for this purpose. Students share in the

work, and it is a condition of their admission to the bar that during the last period

of their training they shall have served in connection with the Bureau that regulates

this judicial assistance. Expenses of litigation, such as witness fees and cost of print-

ing, are borne by the public treasury. The system in Belgium and other continental

countries is analogous, and by a Convention on Civil Procedure concluded at The

Hague it was provided that the citizens of each country should be entitled to receive

in each other country the benefits of this judicial legal assistance.^

The Scottish system, which traces its history back to an Act of 1424,^ operates as

follows : A number of solicitors are each year selected by their associations to act as

agents for the poor. An applicant for legal assistance presents to such an agent cer-

tificates from his parish as to the fact of his poverty. The agent draws and presents

a petition for leave to sue in forma pauperis to a tribunal of four attorneys, who

pass upon the applicants right to sue in that manner. If admitted to the Poor Rolls

and given permission to sue without payment of costs, the person's case is entered,

and the judge assigns as his representative a counsel from the list appointed by the

Faculty of Advocates.^

The method which now obtains in England is an adaptation of these French and

Scottish systems, which have much in common, worked out by judges of the Supreme

Court after conferences with the bar, and promulgated by rules dated April 28, 1913,

which took effect June 9, 1914.* Persons apply or write to the prescribed officers

who are attached to each division of the High Court and receive the proper form of

application. Before permission to sue without payment of costs or attorney''s fees is

granted, the court must be satisfied that the applicant has a reasonable cause of ac-

tion or defence, and that his means, exclusive of wearing apparel, household goods,

tools of trade, and the subject-matter of the action,^ do not exceed the sum of £50,

or in special circumstances £100. To ascertain these facts, the case is sent to a soli-

citor for his examination and report. Lists of solicitors who have volunteered to

accept assignments are kept, and in addition the court may assign any solicitor it

* Norman Bentwick: Legal Aid for the Poor, 105 ContempoTAry Review (1914), 559, 562; Thery: French Legal Assist-

ance for the Poor, 1 International Law Notes (1916), No. 1, p. 12.

2 135 Law Times (1913), 247.

^ An excellent description of this system in Scotland is contained in 47 Law Journal, 49.

* All rules, together with forms, which .set out this system in full are contained in the 1914 Rule Book, and are listed

as Order 16, IV, §§ 22-81d. The best account of what has been done under these rules is to be found in the statement
by W. F. A. Archibald, Chairman of the London Prescribed Officers, published in full in the Laiv Times for March
18, 1916, and in part in 1 International Law Notes, No. 4 (1916), p. 56.

" It is to be noted that no person is denied relief by the court, as the legal aid societies in the United States have
denied their assistance, on any theory that the person can secure hisown attorney by arranging for a contingent fee.
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may wish. If the report is favorable, thejudge then assigns a solicitor and barrister to

prepare and present the case before the court for trial. There are lists of counsel who

have volunteered their services, but the court is free to assign the case to any member

of the bar. Persons admitted to sue or defend under these rules are not required to

pay court costs and are not liable for the fees of the opposing party. They are pro-

hibited from paying fees to solicitors and counsel for their services, and if members

of the bar seek to obtain remuneration from such clients, they are punishable for

contempt of court. Poor persons, if successful, may be awarded costs, and the court

may fix an attorney's fee out of such costs, or out of the recovery if it is substantial.

The rules contemplated a Treasury grant to defray the incidental expenses of such

litigation, but the grant was not made owing to the immediate advent of war.

None of these systems is complete. Legal aid work, as it is organized in America,

possesses many points of superiority. These other systems do, however, serve as excel-

lent precedents, and they add to the fund of information from which sound plans may
be formulated for placing legal aid work under judicial control and thereby making

it an integral part of the administration of justice.

§4
These suggested future developments are all practical and capable of achievement.

Once these matters are given proper presentation, the loyal support of the bar, the

, assistance of the courts, and the sustaining interest of the public may be

confidently expected. The ends which they seek to attain are of direct

concern not only to the fair administration of justice, but to the well-being of the

nation. It is of high importance that such developments be encouraged and supported,

not for the sake of the legal aid organizations themselves,— they of themselves are

nothing,—but because in them, with all their faults and weaknesses, is contained our

best immediate hope for a realization of our ideal of such an equal administration of

the laws that denial ofjustice on account of poverty shall forever be made impossible

in America.
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NOTE TO STATISTICAL TABLES

IN the following three tables are contained the basic statistical records of legal aid

work— the number of cases received by each organization, the sums of money col-

lected for their clients by each organization, and the amounts expended by each or-

ganization in the conduct of its work. No table showing the income of the organi-

zations is necessary for, as legal aid work is now financed, the organizations each

year spend all that they receive, so that the income and expense figures are practically

identical.

Not all of the desired information is available. In order to show to what extent

the tables are incomplete, there are placed at the right hand side of each table two

columns in which are noted the total number of organizations in existence each year

and the number of organizations whose records are known and are contained within

the table for that year. As the figures which are unavailable are those of the smaller

societies, they would, if they were known and included, serve to increase the totals

presented in the tables only in a slight degree.

These figures may be regarded as minimum figures. All "estimates," so far as they

could be detected, have been excluded. The tables substantially underestimate the

work in two particulars. The collection figures represent little more than cash sums

secured and paid over to clients. There are many cases in which the debtor, after being

called to account or sued by the legal aid society, pays the client directly. In most

instances these recoveries, although properly to be credited to the society as the result

of its work, cannot be known. Further, many cases result not in a cash payment, but

in an order for weekly payments, as in husband and wife, support of children, illegiti-

macy, and workmen's compensation cases. The exact amounts paid under such orders,

which have been secured by the efforts of the society, are not known and so do not

appear in statements of sums collected for clients. The case figures represent only cases

undertaken for poor persons. They do not include the advice and other work done for

lawyers or social workers. Further, a few organizations list as cases only matters in

which some action is taken, so that these figures do not include cases of poor persons

where advice only was given.

The tables are arranged in cross columns, so that in each instance they show:

1. The work of each organization in each year.

2. The work of all organizations in each year.

3. The total work of each organization.

4. The grand total of all organizations from 1876 to 1916 inclusive.

The fiscal year of a number of the organizations does not conform to the calendar

year. In such instances the work has been listed as of the year which included the

greater number of months of the particular fiscal year. Thus the work done during

a fiscal year running from November 1, 1915, to October 31, 1916, has been placed

in the column of the year 1916. Although this is arbitrary in a way, such an arrange-

ment was necessary to make possible any orderly and definite presentation.
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Abbott, Lyman, on public duty to provide jus-

tice, 194..

Admixisthation of Justice, see also Court Costs,
Delay. Expense of Lawyers' Services, Fail-

ure of Administration of Justice.

Administrative tribunals' effect on, 83.

Bar's relation to, 227.

Defects in

Cause disparity in rights, 15.

Classification of, 16.

Due to bad machinery, 14.

Expense of lawyers, fundamental, 31.

Not intentional, 15.

Not realized, 16.

Serious nature of, 15.

Summary of, 240.

Defects in criminal field, serious, 114.

Equality not secured, 104.

Influence of the defender, 119, 124.

Political effect, 125.

Early, had simple machinery, 6.

Was inexpensive, 6.

Equality and freedom essential to, 3.

Expense to state of, 23.

Failure to provide lawyers, 33.

Function of, in a democracy, 182.

History of state control over, 180.

Impartiality not attained, 8.

Inadequate, effect of, 5.

Law given life through, 16.

Lawyers supply motive power, 32.

Legal aid organizations' effect on, 133.

Public controlled, effect on, 146.

Legal aid work and, relation between, 106,

128, 180.

Legal aid work part of, 149.

Popular suspicion of, xi.

Remedial agencies' relation to, 38.

Small causes neglected by, 8, 41.

Substantive law and, 5.

Used for extortion, 9.

Vital problem of to-day, 16.

Waste of, increases living cost, 42.

Administration Orders, see English County
Courts.

Administrative Officials

Advice given by, 94.

Definition of term, 94.

Growth of, 98.

Kinds of, 94, 95.

Services in litigation, 95.

Wages collected by, 96.

Massachusetts plan, 96-98.

California plan, 98.

Administrative Tribunais, .fee also Industrial

Accident Commissions, Interstate Com-
merce Commission, Workmen's Compen-
sation Acts.

In general, 83.

Advantages of, over courts, 91. [94.

Distinguished from administrative officials.

Future development, 91.

Incorporation in judicial system, 91.

Promote equality of justice, 91.

Rise of, 83.

Advertising by legal aid organizations, ques-
tion of, 235.

Agencies, see Remedial Agencies.
Akron Legal Aid Committee, 145, 176, 191,

212.

Started in 1910, 145.

Extent of work, 191.

Pamphlet on law issued, 212.

American Bar Association

Canons of Ethics, 232.

On conciliation, 60.

Report of Special Committee on Preventing
Unnecessary Cost, 20, 241.

Section on legal aid suggested, 234.

Section on equal justice suggested, 235.

Speech of Roscoe Pound before, 7.

Supervision by, of national legal aid work, 245.

American Judicature Society

Conciliation endorsed by, 67.

Procedure reform plans, 19.

On substantive law, 14.

Legal aid organizations should cooperate
with, 199, 241, 246. [139.

Americanization of legal aid by Briesen, 137,

Americanization Program,*eea/Ao Immigrants.
Retarded by injustice, 9.

Anarchy
And denial of justice, 5.

Caused by denial ofjustice, 10-12, 182.

Experience of Roosevelt, 11.

Appeals
Court costs in, 27.

Effect of, 27, 206.

California rule, 204.

Cost of, under compensation acts, 85, 89.

Unfairness of, 89.

Delay through, 17, 18.

Number taken from formal and informal
courts, 53.

Reasonable delay in, proper, 18.

Restricted in small claims courts, 45, 46.

Right of, essential, 18.

Rule allowing new trials, 18.
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Arbitration
Commercial bodies, use by, 69.

Conciliation, relation to, 70.

Court's attitude to, 68.

Effect on costs, delays, and expense of law-

yers, 70, 72.

Future of, 72.

Gro\vth of idea, 70.

Judicial arbitration

Beginnings of, 71.

Cleveland rules for, 48.

New York rules for, 55, 71.

Not yet tested, 243.

Legal aid organizations use, 164.

Maritime disputes, 94.

Nature of, 68.

Like small claims court, 71.

Procedural law disregarded, 69.

Rabbis' use of, 71.

Substantive law disregarded, 69.

Submission, form of, defective, 69.

Argentine Republic, Counsel provided in crim-

inal cases, 115.

Assigned Counsel
In general, 100.

In civil cases, 100.

Disuse of procedure, 100.

In England, 102, 249.

In foreign countries, 101, 248.

Unfairness of, 101.

Bill in Connecticut legislature for, 202.

Federal law concerning, 231.

Needed in certain cases, 32, 56.

Statute of Henry VII, 21.

Theory of lawyer's obligation, 230.

Under New Jersey compensation act, 89.

Under Soldiers' Relief Act, 231.

Use of plan by legal aid organizations, 101.

In criminal cases, 103.

Use of plan, 108, 112.

FaUure of plan, 103, 112.

Attorneys not paid, 112.

None in lower courts, 108.

Professional assigned counsel, 114.

Defender plan better, 123.

Assignment of Wages
Means of extortion, 9, 10.

Test case on notice, 208.

Legal aid work concerning law of, 201, 202,

205.

Association of the Bar of the City of New
York, see New York City Bar Association.

Assumption of Risk

Origin and effect of doctrine, 14.

Under compensation acts, 87.

Atlanta Legal Aid Society, short life of, 143,

187.

Attorneys, see Lavtyers, Expense of Lawyers'
Services.

Austin, Benjamin, on need for defender, 115.

Baker, Newton D., provides counsel to accused
in Cleveland, 125.

Ballantine, Arthur A. , on compensation plan
for passengers, 90.

Baltimore Legal Aid Bureau, 145, 176, 177,

191, 201.

Started in 1911, 145.

Extent of work, 191.

Changes illegitimacy law, 201.

Bankruptcy Cases

Court trustee for small, 57.

Rejected bysome legal aid organizations, 153.

Bar, see also Bar Associations, Lawyers, Legal
Aid and the Bar.

Aid legal aid organizations, 143, 145.

Distrusted first legal aid, 135.

Knows little of legal aid, 151.

Legal aid should appeal to, 196.

Popular distrust of, 228.

Responsibility for administration of justice,

ix, xiv.

Can end denial of justice, 239.

Standard lowered by contingent fees, 86.

Bar Associations, see also American Bar Asso-
ciation. [248.

Assistance to poor in France and Scotland,

Consider the defender plan, 116.

Duty to lead legal aid, 245.

Duty to support legal aid, 226.

Failure to support legal aid, 174, 238.

Indifference to poor, 37.

Legal aid and preventive law, 217.

Start legal aid work, 140, 141, 144.

Bar Association Legal Aid Societies, seeTypes
of Legal Aid Organizations.

Belgium, provision for poor persons, 248.

Bernheimer, Charles L., work for arbitration,

69.

Birjiingham Legal Aid Society

Failure of, 145, 187.

Bar did not support, 174.

Boards, Industrial Accident, see Industrial

Accident Commissions.

Boards of Health, legal assistance by, 95.

Bonds, see also Straw Bondsmen.
Required as security for costs, 28.

Effect of, 29.

Boston, Charles A. , resolution on Legal Aid
Work, 234.

Boston Legal Aid Society, 28, 76. 77, 97, 129,

140, 142, 143, 146, 154-156, 159, 160, 163,

164, 166-168, 173, 176, 191, 195, 201, 209,

210, 213, 216, 223, 238.

Started in 1900, 140.
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Cases of:

Classified, 154'.

Sources, 159.

Dispositions, 160.

Cooperation with Children's Aid Society, 223.

Criminal cases refused, 156.

Divorce cases refused, 155.

Extent of work, 191.

Fees
Amount of, 168.

Believes in charging, 167.

Rate charged, 166.

Illegitimacy law changed, 201.

Litigation avoided, 164.

Reference of cases, plan, 163.

Report on preventive law, 216.

Small loans law changed, 201.

Support by bar, 238.

Test cases by, 209, 210.

War service by, 213.

Briefs, expense of, 27.

Briesen, Arthur v.

And Theodore Roosevelt, 10.

Influence on legal aid, 171.

Leadership and vision, 136, 140.

Quoted on
Citizenship, 218.

Conciliation, 63.

Effect of bad finances, 193.

Legal aid attorneys, 193.

Purpose of legal aid, 133.

Bryce, James, on American lawyers, 228.

Buffalo Legal Aid Bureau, 145, 156, 168, 176,

191, 195,201,238.

Founded in 1912, 145.

Criminal cases declined, 156.

Extent of work, 191.

Fees charged by, 168.

Legislative work, 201.

Public grant to, 195.

Support by bar, 238.

Bureau of Justice, A
Need for, 15, 215.

Central legal agency, 90.

Under judicial control, 247.

Bureau of Justice, The (Chicago), 136, 144.

Founded in 1888, 136.

Rapid growth of, 136.

Resume of work, 144.

Merged in Chicago Legal Aid, 144.

Bureau of Personal Service, The (Chicago),

142, 176, 190.

Enters legal aid work, 142.

Eighty-five per cent increase in work, 190.

Bureaus, Legal Aid, see Legal Aid Organiza-
tions.

Burke, Williaji F., work in Cleveland Court,
48.

Caufornia Commission on Immigration, 95,

California Industrial Accident Commission,
on effect of delays, 84.

California State Bureau of Labor, wages col-

lected by, 98.

Camhridgk Legal Aid Bureau, see Harvard
Legal Aid Bureau.

Carnegie Foundation
Studies in legal education, xi.

Study of legal education, 2-27.

Central Legal Aid Organization
Need for, 197, 217.

In desertion cases, 170.

To standardize records, 160.

To nationalize work, 245.

To be clearing house, 246.

Condition to future success, 244.

Possibilities of, 198, 199.

War service by, 214.

Result of failure to establish, 234.

Chasibers of Comjierce, see New York Cham-
ber of Commerce, Chicago Association of

Credit Men.
Arbitration favored by, 68, 69.

Charity Organizations
Express need for legal aid, 188, 222.

Fail to develop Bridgeport legal aid, 177.

Furnish legal aid, 133.

Legal aid work and
Relation, 150.

Cooperation, 219, 224.

Volunteer counsel failure, 220.

Legal aid work for, 140, 143, 223.

Expert service, 222.

Representation on legal aid directorate, 245.

Charity Organization Legal Aid Bureaus,
see Types of Legal Aid Organizations.

Charity Work by Lawyers, 85.

Chart, three methods used to meet expense of
lawyers' services, 40.

Chicago Association of Credit Men, provides
for arbitration, 69.

Chicago Bar Association, on attornej'S in small
claims court, 52.

Chicago Legal Aid Society, see Bureau of
Justice, Protective Agency for Women and
Children, 52, 97, 144, 146, 154, 155, 159,

163-168, 176, 187, 190, 191, 193, 195, 200,

201, 210, 216, 223, 238.

Early history, 136.

Result of merger in 1905, 144.

Cases of

Classified, 154.

Sources, 159.

Criminal cases given up, 156.

Extent of work, 191.

Fees
Charged by, 168.

Report on, 165, 167.
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Could double work, 190.

Work limited by finances, 193.

Legislative work, 200.

Litigation avoided, 164.

Reference of cases, plan, 163.

Small loans, work in, 260.

Support from bar, 238.

Chicago Municipal Court
Provision for arbitration, 71.

Small claims session of, see Small Claims
Courts : Chicago.

Chicago Women's Club, starts legal aid, 135.

Children, see also Domestic Relations.

Protective legislation secured, 201.

Children's Aid Society, The Boston, coopera-
tion with legal aid, 223.

Choate, Joseph H., quoted on contingent fees,

86.

Churches, on legal aid directorate, 245.

Cincinnati Domestic Relations Court
Wide jurisdiction, 75.

Use of conciliation, 81.

Cincinnati Legal Aid Society, 33, 144, 168,

176, 191, 202.

Started in 1907, 144.

Extent of work, 191.

Fees charged by, 168.

Legislative work, 202.

Cincinnati Municipal Court, provision for ar-

bitration, 71.

Cities

Growth of, cause of judicial breakdown, ix,

xiii, 7.

Need for legal aid, 133.

Denial of justice in large, 187.

Extent of legal aid measured by, 187.

Citizenship, see also Immigrants, Americaniza-
tion.

Good, promoted by legal aid, 217.

Small claims court effect on, 53.

Class, no dominating, causes injustice, 15.

Class Distinctions

Foreign to Anglo-Saxon law, 3.

Result of, inlaw, 12.

Caused by court costs, 29.

Substantive law free from, 13.

Employer's liability law, 15.

Class Legislation, public legal aid is not, 182.

Clerks of Court
Assistance of, to parties, 48, 78.

Need for, 5Q.

Cleveland Legal Aid Society, 116, 125, 129,

143, 146, 154, 159, 164, 166-168, 176, 177,

191, 201, 216.

Begun in 1904, 143.

Cases

Classified, 154.

Sources of, 159.

Defender urged by, 116.

Extent of work, 191.

Fees

Believes in, 167.

Charged, 168.

Legislative work, 201.

Litigation avoided, 164.

Cleveland Municipal Court
Arbitration rule, 71,

Costs, report on, 20, 23.

Economy of, 26.

Conciliation branch, see Small Claims Courts :

Cleveland.

Collection Agencies
Fraudulent in Missouri, 203.

Profit from defects in law, 42.

Small claims courts and, 54.

Watched by legal aid, 227.

Colonies, American
Lawyers in, 31.

Laws after Revolution, 6.

Were denied justice, 6.

Colorado Springs Legal Aid Society, started

in 1912, 145.

Columbus Legal Aid Committee
Extent of work, 191.

Slow growth of, 174.

Columbus Municipal Court, power of, as court

trustee, 58.

Common Law
Appeals by poor needed, 27.

Legal aid work and
In general, 206.

In test cases, 208.

Opportunity for, 206.

No costs in, 20.

Not scientific development, 214.

Community and Legal Aid Work, see also Citi-

zenship, Preventive Law.
Legal aid service to, 150, 210.

Prosecution of lawyers, 155.

Loan shark work, 210.

Benefited by legal aid and charities coopera-
tion, 225.

Complaints against Lawyers
Legal aid work in, 226.

Legal aid rule to reject, 153.

Criticism of, 154.

Compromise of Cases

Forced by delay, 17.

Forced by unfair law, 87.

Conciliation

Advantages, 65, 66.

Definition of, 60.

Nature and history, 60, 61.

Codes of ethics sanction, 60.

Court rules for, in New York, 55, 63.

Future of, 66, 67.
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Judicial, not established, 243.

Small claims courts and, 63.

Power to use, 39.

Used in European Courts, 61.

by American courts, 63.

by arbitration boards, 70.

by Industrial Accident Commissions, 64., 88.

by Interstate Commerce Commission, 92.

by labor commissions, 97, 98.

by legal aid organizations, 63.

in domestic relations, 64, 80.

in Industrial Courts, 62.

Conciliation Courts, see also Small Claims
Courts.

Power to render judgment, 66.

Conference of Bar Association Delegates
Considers legal aid work, ix, 234.

Resolution on duty of bar, 226, 237, 239.

Constitution

Of Mexico not enforced, 16.

Of United States guarantees equal justice, 4.

CoNSTmrrioNs
Guarantee equal justice, 3, 4, 8.

Court costs not required by, 20.

Protect accused persons, 6.

Provisions for conciliation, 61.

Constitutional Law
Compulsory assignment of counsel, 101.

Judgments paid by instalments, 57.

Laws held unconstitutional

Detroit Domestic Relations Court Act, 75.

Protection of children act, 201.

Wage assignments act, 201.

Nonpayment of wages criminal, 96, 98, 99.

Right of accused to counsel, 103.

Contempt Proceedings, see Domestic Relations

Law.
Contingent Fees

Rise and causes of, 85.

The bar and, 38, 86.

The law and courts on, 86.

Abuses of, 86, 114.

Legal aid organizations and, 156, 243.

Popular suspicion of, 183.

Effect on bar, 228.

Workmen's compensation acts and, 158.

Corruption, not a cause of injustice, 15.

Cost of Justice, see Administration of Justice,

Court Costs, Delay, Expense of Justice, Ex-
pense of Lawyers' Services.

Costs, see Court Costs.

Council of National Defence, adopts legal

aid handbooks, 214.

Counsel, see Assignment of Counsel, Expense
of Lawyers' Services, Lawyers.

Court Costs, see also In Forma Pauperis Pro-

ceedings.

Abolition of, see Reduction of.

Considered, 20.

By compensation acts, 84, 85, 92.

By Kansas Small Claims Courts, 45.

By Massachusetts Labor Bureau, 97.

Appeal costs, 27.

California rule changed, 204.

Bonds to secure, 28.

Briefs and transcripts, 27.

Classification of, 24.

Court's power to dispense with, 29, 909.

Defect in administration of justice, 16.

Denial of justice caused by, 8, 20, 28, 29.

In small cases, 41, 44.

Deterrent to litigation, 21, 26, 30.

In divorce cases, 155.

Exist only under statute, 20.

Legal aid appeals prevented, 206.

Public defrayment of, in Europe, 248, 249.

Question of, neglected, 20.

Reduction of, see Abolition of.

Arbitration proceedings, 71, 72.

Conciliation proceedings, 62, 66.

Domestic relations courts, 76, 77.

Municipal courts, 25.

Small claims courts, 46, 50, 52.

Urged by legal aid, 203.

Remedies for difficulty, 25, 26.

System of

Origin, 21.

Unfair and illogical, 22, 23.

Table showing amount of, 25.

Witnesses, 27.

Courts, see also Court Reorganizations, Domes-
tic Relations Courts, Industrial Courts,
Small Claims Courts.

Contingent fees and, 86.

Desire to end delays, 19.

Ejectment, control over, 14.

Need administrative branches, 93.

Political importance of, 42.

Power to assign counsel, 100.

Records, use of, 215.

Refer cases to legal aid, 159.

Lower courts

First, in America, 6.

Costs in, 24.

Counsel not assigned in, 103.

Municipal courts

Oust justices of peace, 43.

Effect on small cases, 43.

Lessen delay, 19.

Reduce costs, 25.

CouBTS, Reorganization of

Present organization bad, 7.

Will not abolish lawyers, 31.

Legal aid should partake in, 199.
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Not expensive, 90.

Need for, 215.

Advantages through

Lessen delays, 19.

Reduce costs, 27.

Promote equality, 128.

Greater economy, 26.

Should include

Administrative methods, 91.

Central legal aid agency, 90.

Judicial legal aid, 247.

Court Trustee, see Trustee, Court.

Criminal Cases [155.

Failure of legal aid organizations in, 141, 144,

Has led to defender plan, 156.

Serious distinguished from minor, 106.

Criminal Law, see Defender in Criminal Cases,

Domestic Relations Law.

Antiquated procedure, 19.

Constitutional safeguards, 6.

Delays in, 18.

Poor persons and, 105.

Protections for accused, 108.

FaUure of, 108, 110, 111.

Criminal Proceedings

Assignment of counsel in, 103.

Bettered by defender's work, 121, 124.

Lawyers needed in. 111.

Popular criticism of, 105.

Simple in lower courts, 124.

Wages collected through, 96.

Curtis v. Gokay : decision on arbitration, 68.

Dallas Legal Aid Bureau, 97, 148, 176, 185,

190, 202.

Under Public Welfare Board, 148.

Extent of work, 190.

Legislative work, 202.

KUled by poUtic^, 186.

Damages, Law of, in personal injury cases, 87.

Dayton Legal Aid Division, Department of

Welfare, 148, 176, 177, 185, 190.

Work taken over by city, 148.

Extent of work, 190.

De Tocqueville, on American lawyers, 228.

Defaults, service of process by mail does not

cause, 26, 49.

Defects in Administration of Justice, see Ad-
ministration of Justice, Court Costs, Delay,

Expense of Lawyers' Services.

Defender in Criminal Cases

Definition of term, 105.

History of the defender plan, 115, 156.

Substance of the plan, 107, 116.

Arguments concerning need for, 107, 108, 202.

Assigned counsel and, 100, 112.

Conduct of cases by, 122.

Criminal procedure improved by, 124.

Legal aid and, 106.

Two should merge, 235, 244.

Legislation concerning, 116, 117.

Popularity of plan, 127.

Work of

Nature, 118.

Extent, 117,118.

Value of, 119, 123.

Ethical questions, 120.

Expense, 119.

Results, 118.

In lower criminal courts, 107.

Question of necessity for, 124.

Work of probation staffs, 125, 127.

In Columbus, Los Angeles, and Portland, 117,

125.

Work and value of, 126.

Delay
The evil of, 16, 17.

In appeals, 18.

In criminal cases, 18.

In personal injury cases, 84.

In small cases, 41.

Two main kinds of, 18.

Causes of, 19.

Early law had little, 6.

Forces merchants to arbitrate, 69.

Ehhu Root on, 17.

Usefulness of, 17.

Methods of eliminating

In general, 19.

Arbitration, 70, 72.

Conciliation, 66.

Defender in criminal cases, 122.

Domestic relations courts, 76, 77, 82.

Interstate Commerce Commission, 92.

Small claims courts, 45, 50, 52.

Democracy
Depends on law, xiv, 5.

Cannot have class distinctions, 5, 12.

Denial of Justice

Causes of, in general, 15.

Delays, 84.

Excessive costs, 28.

Faulty court organization, 16.

Substantive law not a cause, 15.

Not a class issue, 9.

Effects of

Far-reaching, 8, 10.

Anarchy, 5, 11, 12.

Aids dishonesty, 9.

Danger of, xiii, xiv.

In domestic relations cases, 73.

In personal injury cases, 86.

Program for ending, 240.

Reduced by
Domestic relations courts, 82.
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Small claims courts, 55.

Failure of legal aid to end, 194.

Den.'mark

Conciliation courts in, 61.

Their success, 62.

Counsel for accused provided, 115.

Denver Legal Aid Dispensary, 143-145.

Started in 1904, 143.

Plan to use law students, 143.

Desertion Cases

Failure of legal aid to handle, 170.

Special organization in New York for, 145.

Detroit Domestic Relations Court
Wide jurisdiction of, 75.

Conciliation employed, 81.

Held unconstitutional, 75.

Detroit Legal Aid Bureau, 144, 160, 166, 174,

191, 236, 239.

Started by bar in 1909, 144.

Disposition of cases, 160.

Donations by clients to, 166.

Extent of work, 191.

Bar's failure to extend, 174.

Difficulties in Administration of Justice, see

Administration of Justice, Court Costs, De-
lays, Expense of Lawyers' Services.

Disbarment Proceedings, cost of, borne by
state, 28.

Disposition of Cases, see Legal Aid Work : Dis-

position of cases.

Dissatisfaction with Law
Causes of, 15.

Led to administrative tribunals, 83.

District Attorney
Defender and, 121.

Duties in criminal cases, 108-110.

Powerful position of, 113.

Partiality, 110.

Shyster lawyer and, 114.

District of Columbia Municipal Court, econ-
omy of, 26.

Divorce Cases, see also Domestic Relations.

Assignment of counsel in, 102.

Conciliation in, 64.

Costs, 23.

Legal aid rule to reject, 155.

Divorce Proctors, in England and United
States, 102.

Domestic Relations, Cases of

Many among the poor, 73.

Important in legal aid work, 135, 152.

Abuses in, investigated, 162.

Conciliation in, 64.

State control of. in Los Angeles, 181.

Domestic Relations Courts
Conciliation used in, 64, 80.

Criminal process used, 75.

Future extension of, 81.

General work of, 80.

Needs of

Wider jurisdiction, 74.

Unification, 74.

Lawyers' services, 79.

Success of

In general, 77, 242.

Effect on delay and costs, 76, 77.

Effect on expense of lawyers, 78.

Use of probation staffs, 78.

Domestic Relations Law
Civil and criminal remedies contrasted. 76.

Growth of criminal remedies, 74, 75.

Inadequacy of civil remedies, 75.

Contempt proceedings, 77, 79.

Interest of state in, 73.

Difficult field for law, 73.

DuLUTH Free Legal Aid Bureau, 28, 101, 145,

148, 176, 185, 190.

Started in 1913, 145.

Work taken over by city, 148.

Extent of work, 190.

Pays costs for clients, 28.

JiiDisoN Electric Illuminating Company of
Boston, plans legal aid for employees, 173.

Education, Legal
Legal aid organizations and, 226.

Clinical training, 165, 235.

Clinical work in Denver, 143.

Legal aid work done by law students, 145,

148.

Significance of, 174.

Plan in France, 248.

Ejectment Proceedings, see also Landlord and
Tenant Law.

Use of fictitious leases, 14.

Embree, William Dean, report of, quoted, 121.

Employees, see Interstate Commerce Em-
ployees, Wage-Earners, Workmen's Compen-
sation Acts, Workmen, Injured.

Employers
Legal aid furnished by, 171, 172, 236.

On legal aid directorate, 245. [89.

Reports to industrial accident commissions.
Unscrupulous, aided by inadequate adminis-

tration of justice, 9.

Endowment's, legal aid organizations lack. 195.

England, fraudulent legal aid societies in, 199.

English County Courts
Provision for small cases, 42.

Act as court trustee, 58.

Control over ejectment, 59.

Use of instalment judgments, 57.

English Law
Arbitration developed, 68.

Assignment of counsel, 102, 231.

Rules for, 232.
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Court costs in early, 20, 21.

Divorce proctors in, 102.

Failure to secure equality, 22, 231.

Unfair criminal law, 6, 107.

Judicial legal aid work, 247.

Treasury grant for costs, 28.

Equality, political and economic, depend on

law, 5.

Equality of Justice

History of the principle, 3.

Legal guarantees of, 3, 4.

An essential requirement, xi, 3, 180, 215, 240.

Democracy and, 5.

Political significance, 4, 5.

In criminal matters, 105, 107.

Defender secures, 127.

In early laws, 6.

Assigned counsel and, 103.

Substantive law and, 13, 15.

Promoted by
Administrative tribunals, 91.

Arbitration, 71.

Conciliation, 66.

Domestic relations courts, 80, 81.

Compensation acts, 88.

Requires lawyers, 129.

Ethics

In criminal cases, 120.

Legal aid standard high, 165.

Ethics, Canons of: lawyer's duty to poor, 232.

Ethical Culture Society, founds Bureau of

Justice, 136.

Evidence, Rules of, see also Procedural Law.

Disregarded by Industrial Accident Commis-
sions, 88.

Expense of Justice, see Administration of Jus-

tice, Court Costs, Expense of Lawyers' Ser-

vices.

Effect in criminal cases, 112.

Cost to government, 183.

Reduced by
Conciliation, 65.

Defender, 120, 123.

Industrial accident commissions, 90.

Small claims courts, 51, 52.

Expense of Lawyers' Services

In colonies, 6.

The fundamental difficulty, 31, 128, 241.

Lawyers' services necessary, 16, HI.

Poor unable to meet, 33, 88.

Results of

Prohibits small cases, 41, 44.

Destroys equality, 181.

Unnecessary in part, 33, 125.

Solution of difficulty

In general, 39.

Assignment of counsel, 100.

Administrative tribunals, 87, 91.

Conciliation proceedings, 62, 66.

Domestic relations courts, 78.

Legal aid organizations, 133.

Small claims courts, 45, 46, 52.

In foreign countries, 115.

Extent of Legal Aid Work, see Legal Aid
Work, Extent of.

r* ailure of Administration of Justice

Causes of, 6, 7.

Realized slowly, 7.

Evidence of, 8, 151.

Farmers, state legal aid for, in Virginia, 95.

Federal Government : legal aid to drafted
men, 183.

Fees, see also Contingent Fees, Court Costs, Ex-
pense of Lawyers' Services.

Charged by legal aid organizations

First rules, 135.

Plan of retainer, 139.

Nature of, charged, 165.

Table showing amount, 168, note 1.

Practice varies, 136, 165.

Arguments concerning, 165, 167, 235.

Fellow Servant Rule
Origin and effect of, 14.

Under compensation acts, 89.

Finances of Legal Aid Organizations
Early difficulties, 137, 142.

Legal aid work not expensive, 194.

Table of expenses, see Appendix, Table III.

Per capita expense, 190.

Meagre amount of, 193, 195.

Effect of inadequate, 142, 184, 193, 196, 206.

In Chicago, 190.

In New York, 144, 155, 211.

In Denver, 144.

No grants from state, 195,

Income from clients' fees, 168.

Better in independent organizations, 177.

Duty of bar to provide, 237, 239, 245.

Amount given by lawyers, 238.

Strong, condition to future of work, 244.

Ford Legal Aid Bureau, 172-236.

Its plan, criticized, 172.

Table of work, 172.

Fraud, denial of justice abets, 9.

Fraudulent Legal Aid Organizations
First attempt to start, 138.

Danger of, 199.

Freedoji of Justice, see Equality of Justice.

A basic principle, 3.

Relation to equality, 180.

French Law
Assistance to poor persons, 26.

Assignment of counsel, 101.

Judicial legal aid, 247.
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Lawyers' duty to poor, 231.

New trial after conviction, 119.

Future of Legal Aid Wokk, see Legal Aid
Work, Future of.

(jr.\Ri,AND, ex parte, decision as to lawyer's
function, 33.

Garnishment of Wages, used for e.xtortion, 9.

Germany
Counsel for poor in, 231.

Legal aid work in, 171.

Criticism of organization, 171.

German Society, The
Legal aid to immigrants. 13-t. [137.

Supported New York Legal Aid Society, 135,

Withdraws support, 137.

Government, see also State.

One of laws, not men, 4.

Duty to provide justice, 4, 5, 182.

Relation of individual to, 18.

Grand Jury, function in criminal cases, 108.

Value questioned, 109.

Jbd ALE, Chief Justice, on dutyofassigned coun-
sel, 231.

Handbooks on Law, published by legal aid or-

ganizations, 212.

Hamilton, John Alan, work for Buffalo Legal
Aid, 195.

Harley, Herbert, on administrative tribunals,

83.

Hartford Legal Aid Bureau, 148, 168, 176,

185, 191, 203, 209.

Work taken over by city, 148, 202.

Growth under public control, 185.

Fees charged, 168.

Extent of work, 191.

Legislative work, 202.

Test case by, 209.

Harvard Legal Aid Bureau, 145, 174, 191.

Founded by students in 1913, 145.

Good work of, 174.

Extent of work, 191.

Hoffman, David, first code of ethics by, 232.

Houston, Marion, on legal aid and charity co-

operation, 219.

Hughes, Charles E., on lawyer's duty to poor,
233.

Husband and Wife, see Domestic Relations.

Illegitimacy, see also Domestic Relations.

Common problem in children's agencies, 222.

Legal aid expert in law, 222.

Laws changed by legal aid organizations,

200, 201.

Immigrants, see also Americanization, Citizen-

ship.

And American institutions, ix.

Importance of justice, xiv.

In criminal matters, 125.

Denial of justice, effect on, 11.

Legal aid founded to aid, 133.

Special branch in New York for, 211.

Unable to collect wages, 9.

Imjiigration

And administration of justice, 7.

Cause of difficulty, ix, xiii.

Increased need for legal aid, 133.

Immigration Commission, gives legal aid, 95.

Incorporated Legal Aid Societies, see Types
of Legal Aid Organizations.

Industrial Accident Cosimissions

Growth of, 90.

Success of, in general, 243.

Lessen delay, 84.

Limits of, 89.

Effect on need for lawyers, 87, 91.

Effect on appeals, 85, 89.

Settlement of cases by, 87.

Trials before, informal, 88.

Use of conciliation, 64, 88.

Use of legal aid organizations, 89.

Use of investigators, 88.

Cost of, in Massachusetts, 90.

Industrial Courts
System of, in Europe, 62.

Use conciliation, 62.

Inferior Courts, see Courts: Lower courts.

In Forma Pauperis Proceeding
At common law, 30.

Statutes establishing, 21, 22.

Disuse in America, 22.

In federal courts, 26, 231.

And assignment of counsel, 32, 100.

Need for extension of, 26.

Denied in contingent fee cases, 86.

Plan in England, 249.

In Scotland and France. 26, 101. [110.

Innocence, presumption rule in criminal law,

Instaljients

Judgments paid in, 56.

Value of, 57.

Practice in England, 57.

Interstate Commerce Commission
In general, 92.

Legal aid by, 92.

Interstate Commerce, Employees in, need
compensation act, 90.

Investigators

Use of, by
Industrial Accident Commissions, 87, 88.

Interstate Commerce Commission, 92, 93,

Massachusetts Labor Bureau, 97.

Minnesota Labor Bureau, 95.

Value of plan, 91.

Italian Law: lawyer's duty to poor, 231.
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Jersey City Legal Aid Society, 138, 155, 176,

191, 239.

Early history, 138.

Regular society formed, 148.

Extent of work, 191.

Divorce cases rejected, 155.

Judges, see also Courts.

Conciliation distrusted by, GO, 65.

Duty of, in criminal cases, 108.

Function of, in private control, 181.

IndilFerent to denial of justice, 9, 11, 37.

Lack power to enforce equality, 109.

Refer cases to legal aid, 159.

Representation on legal aid directorate, 245.

Weak, danger of, 47.

Judgment, see Instalments, Judgments paid in.

Judicial Control of Legal Aid Work, see also

Public Legal Aid.

Superior to municipal control, 186, 247.

Legal aid a public function, 246.

Trend towards public control, 246.

In other countries, 247, 248.

American precedents for, 249.

Judicial Legislation, in injured employees'
cases, 15.

Justice, see also Administration of Justice, De-
nial of Justice, Equalityof Justice, Expense
of Justice, Failure of Justice.

The end of legal institutions, 13.

Justice according to Law
The only safe method, xii, 13.

Defects of, 13.

Its merit challenged, 10.

Regulation of public utilities, 92.

Administrative tribunals and, 91.

Arbitration and, 69.

Conciliation and, 67.

Small claims courts and, 45, 47, 51, 54.

Justice of the Peace
Corrupt in small cases, 42.

Evils investigated by legal aid, 201, 202.

Juvenile Courts, see Domestic RelationsCourts.

Kansas City Domestic Relations Court

Its service, 77.

Uses conciliation, 81.

Kansas City Legal Aid Bureau, 97, 129, 145,

154, 164, 170, 176, 177, 180, 185, 189, 190,

202, 212.

Started in 1910, 145.

Under Board of Public Welfare, 146.

Significance of, 146.

Cases classified, 154.

Desertion cases, success in, 170, 185.

Extent of work, 190.

Handbook on law, 212.

Legislative work, 202.

Litigation avoided, 164.

Per cent of population clients, 189.

Kansas Small Debtors' Courts, see Small
Claims Courts : Kansas.

Labor Commissions, 96-98.

Labor Unions
Representation on legal aid directorate, 245.

Legal aid work by, 141.

Legal aid relation to, 236.

Lacey, Judge (Detroit Domestic Relations
Court)

On need for wider jurisdiction, 76.

On use of criminal process, 73.

Landlord and Tenant Law
Feudal in conception, 14.

Use of fictitious leases in, 14, 207.

Court control over ejectment, 14, 59.

In England, 59.

Under Soldiers' Relief Act, 59, note 2.

Latshaw, Judge (Kansas City Criminal Court),

on need for defender, 116.

Law, see aho Administration of Justice, Com-
mon Law, Criminal Law, Government,
Domestic Relations Law, Legislation, Pre-

ventive Law, Procedural Law, Substantive
Law.

Administrative, rapid rise of, 83.

American, four cardinal needs of, 215.

Handbooks on, published by legal aid, 212.

Modern, is complicated science, 7, 16, 31.

Rights protected by, 5.

Law Schools, see Education, Legal.

Law School Legal Aid Societies, see Types of

Legal Aid Organizations.

Lawyers, see also Bar, Expense of Lawyers' Ser-

vices.

Competition with, by legal aid, 235.

Duty to court, 165.

Duty to poor persons, 100, 101, 230-232.

Importance and necessity of, 7, 31, 32, 87.

Indifference to denial of justice, 9, 11, 37,

85.

Indifference to legal aid, 236.

Failure to support, 238.

Conciliation proceedings and
Distrust of, 60, 65.

Eliminated by, 62, 64, 66.

Conduct in criminal cases. 111, 112.

Delays, desire to end, 19.

Domestic relations courts and, 80, 89.

Small claims courts and
Needed in, 56, 89.

Excluded from, 44, 46, 49, 52, 87.

Workmen's compensation acts and, 88.

Oppose extension of acts, 91.

Needed in cases under, 89, 91.
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State paid, argument for, 181.

Voluntary service of, 219, 236.

Leadership, Legal Aid Need for, 235, 244,

"Legal Aid"
Danger of abuse of phrase, 198.

Phrase protected by courts, 138.

Standard name for organizations, 140.

Legal Aid Bureaus, see Legal Aid Organiza-
tions.

Legal Aid Organizations [individual organ-
izations are indexed by cities], see also

Types of Legal Aid Organizations.

Definition of, 134.

In general, 128, 159.

Causes of formation, 85.

Are part of administration ofjustice, 128, 162,
171.

Do not advertise, 158.

Popularity of, 229.

Reputation with courts, 159.

See popular distrust of law, 11.

In criminal field

Need for, 116.

Relation to defender, 106, 127.

History of

Period from 1876 to 1899, 134.

Local nature of work, 138.

Period from 1900-1909, 140.

Period from 1910-1913, 145.

First public legal aid, 146.

National alliance formed, 147.

Period from 1914-1918, 147,

Resum^ of history, 148.

Staffs of attorneys, 192.

Excellence of, 193, 229.

Loyalty of, ix.

And arbitration, 70.

And assignment of counsel plan, 101, 102,

104.

And conciliation, 63.

And domestic relations courts, 79.

And defender in criminal cases, 127, 156, 169,

And industrial accident commissions, 89.

And labor commissions, 97.

And small claims courts, 46, 49, 56.

LegalAid Review, quarterly publication, value
of, 143.

Legal Aid Work, see also Central Legal Aid
Organization, Charity Organizations and
Legal Aid, Common Law, Community and
Legal Aid, Finances of Legal Aid Organ-
izations, Judicial Control of Legal Aid
Work, Legislation, Legal Aid and the Bar,

Types of Legal Aid Organizations.

Organized and individual distinguished, 133.

Origin of, 133.

Distrusted by bar, 135.

Principles controlling, 162, 164,

Hampered by finances, 193.

Inexpensive to conduct, 194.

Cost of work per case, 195.

Method of conducting work, 161.

Rapid growth of, 133.

Reference of cases, 163.

Under judicial control, 50, 186.

In Scotland and France, 101.

Cases

Nature of first cases, 135.

Totil work in 1889, 139.

Total amount of work, 151, 152.

Number for charities, 223.

Table of number of cases. Appendix,
Table I,

Table of collections for clients, Appendix,
Table II.

Disposition of cases, 160, 161.

Extent of

From geographical viewpoint, 187.

Tested by size of cities, 188.

Tested by amount of work, 189.

Table showing, for each organization, 190.

Tested by types of organizations. 192.

Future of

Importance of, 240.

Depends on bar, 239.

Cooperation with remedial agencies, 241-
243.

Requires growth, 244.

Development of technique, 247.

Trend towards judicial control, 247.

Plans for, feasible, 249.

Nature of work
In general, 134, 152.

Part of administration of justice, 180, 186,
246, 247.

Entirely local, 197.

Vital and human, 196.

Classification of cases, 154.

Trustee work, 58.

Types of cases rejected

Criticism of, 153.

Criminal cases, 144, 155.

Personal injury cases, 156.

Similarity to small claims courts, 164.

Philosophy of

Early limited conception, 135.

Broadened by Briesen, 137.

Influence of public bureaus, 146.

Development of ideas, 151.

Distinct from charity work, 178.

Records
Criticism of, 160.

Must be standardized, 197, 246.

Importance of, 217.

Early, 135.

Use of, for remedial legislation, 201, 205.

Of dispositions of cases, 142, 159,
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Of nationalities of clients, 137.

Of nature of cases, 153.

Of sources of cases, 142, 158.

Reports on, see Reports of Legal Aid Organ-
izations.

Sources of cases, 158, 159.

War service, 212, 214.

Legal Aid Work and the Bar
Relationship between, 100, 138, 141, 226.

Future work depends on, 239.

Competition between, 85, 156, 157, 162.

Service to bar, 276.

Aid bar's reputation, 228.

Investigate complaints, 155.

Duty of bar to legal aid, 229, 230, 232, 233,

236.

Indiiference of bar to legal aid, 175.

Failure to support, 85, 238.

Per cent of bar aiding, 238.

Legal Education, see Education.

Legal Suggestions for Soldiers and Sailors,

published by Boston Legal Aid Society, 213.

Legislation

Interest of legal aid in, 200.

Opportunity for remedial, 150, 204.

Improved by legal aid organizations, 200, 203-

205.

Legislaittres disposed to end Delays, 19.

Levine, Judge Mantjel
Conciliation work by, 64.

On small claims courts, 54.

Lincoln, Abraham
Quotation on conciliation, 60.

Adopted as legal aid principle, 164.

Litigaiton used as last resort in legal aid, 164.

Loans, see Small Loans.

Loan Sharks, see Small Loans.

Lodging-house Keepers, legal disadvantages
of small, 42.

Longshoremen, and compensation acts, 90.

Los Angeles County Public Defender, 23. 97,

98, 101, 105, 117, 124, 126, 148, 163, 169, 176,

180, 182-185, 189, 190, 204.

A public office of county, 105.

Established in 1913,117.

Extentofwork, 117, 190.

Nature and result of work, 118, 123, 204.

Expense of office, 120.

Work of, compared with private attorneys,

122, 123.

Should appear in lower courts, 124.

Per cent of population clients of, 189.

Plan of referring cases, 163.

Los Angeles Domestic Relations Court, 77.

Los Angeles Police Court Public Defender,
148.

Established in 1915, 117, 126.

Method of work, 126.

Louisville Legal Aid Committee, 145, 176,

191, 214.

Started in 1913, 145.

Extent ofwork, 191.

War service, 214.

Machinery of Justice, see Administration of
Justice.

Magna Carta, its tradition of free justice, 3.

Mail, see Service of Process by Mail.

Marshall, Chief Justice, on importance ofjus-

tice, 9.

Martin v. Alameda County : California deci-

sion on costs, 29.

Massachusetts Bar Association, considers ex-

tension of compensation plan to railway pas-

sengers, 91.

Massachusetts Immigration Commission, advo-
cates defender, 116.

Massachusetts Labor Commission, effective col-

lection of wages by, 96, 97, 129.

Master and Servant, see Workmen's Compen-
sation Acts. [193.

Matz, Rudolph, leader of legal aid in Chicago,

Medical Experts, see Witnesses.

Milwaukee Legal Aid Society, 148, 160, 176.

191, 213, 214.

Disposition of cases, 160.

Extent of work, 191.

War service, 213, 214.

Minneapolis Legal Aid Bureau, 145, 160, 168,

176-178, 180, 190.

Started in 1913, 145.

Alliance with law school, 145.

Disposition of cases, 160.

Extent of work, 190.

Fees charged by, 168.

Good work of, 180.

Minneapolis Small Claims Court, see Small
Claims Courts : Minneapolis.

Minnesota Department of Labor, legal aid by,

in compensation cases, 95.

Municipal Courts, see Courts; Municipal.

Murder Cases
Counsel assigned to accused in, 103, 112.

Success of plan, 112.

Defence of insanity, 122.

Nashville Legal Aid Bureau, 58, 148, 153,

173, 191, 212.

Extent of work, 191.

Service to employers, 173.

Rejects bankruptcy cases, 153.

Pamphlet on law, 212.

National Alliance of Legal Aid Societies, see

also Central Legal Aid Organization.

Organized in 1912, 147.

Weakness of, 147, 197, 245.

Should standardize records, 160.
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National Desertion Bureau, 145, 170, 176.

Started in 1911, 145.

Nature and success of, 170. [of.

Nature of Cases, see Legal Aid Work, Nature
Negligence Cases, see Industrial Accident Com-

missions, Personal Injury Cases, Workmen's
Compensation Acts.

Newark Legal Aid Society, 33, 97, 141, 160,

168, 176, 191.236,238.

Started in 1901, 141.

Disposition of cases, 160.

Extent of work, 191.

Fees charged, 168.

Support by lawyers, 238.

New Haven, Yale law students do legal aid

work in, 148, 191.

New Jersey Legal Aid Society, see Newark
Legal Aid Society.

New Jersey Workjien's Compensation Bu-
reau, 89, 95.

New Orleans Legal Aid Society, 145, 174,

191, 236.

Started in 1913, 145.

Grown slowly, 174.

Extent of work, 191.

New Trial
Allowed on appeals, 18.

Power of judge to order, 110.

Correction of abuses of, 19.

Ordered for district attorney's improper con-
duct, 110.

New York Chamber of Commerce
Provides for arbitration, 69.

Use of conciliation, 70.

New York City Bar Association

Special committee on legal aid, 237.

Report on public defender, 113.

Excellent grievance work, 153.

New York County Lawyers' Association

Report on public defender, 113.

Excellent grievance work, 153.

New York Educational Alliance Legal Aid
Bureau, 143, 168, 176, 211, 214.

First work of, 142.

Fees charged, 168.

Stops divorce traffic, 211.

War service, 214.

New York Labor Secretariat, 236.

Plan of, 141, 171.

New York Legal Aid Society, 10, 63, 97, 101,

116, 136-138, 140, 142-144, 146, 147, 153,

154, 156, 157, 159, 162, 164-168, 176, 180,

187, 190, 193, 195, 199, 200, 203, 208, 211,

212, 213, 217, 237, 238.

Early history of, 134.

Careful organization, 135, 139.

Constitution and name changed, 137, 139.

Work broadened, 137.

Branch offices opened by, 139, 144.

Fights fraudulent society, 138.

Fees
Retainer charged, 139.

Fees charged, 168.

Report on, 166, 167.

Litigation avoided, 164.

Plan of, widely copied, 140.

Visited by Roosevelt, 10.

Classification of cases, 154.

Sources of cases, 159.

Extent of work, 190.

Per cent of population clients, 190.

War service, 213.

Inadequate finances, 193.

Amount of support by bar, 338.

Remedial legislation, 201, 203.

Test cases, 208.

Thwarts furniture swindle, 211.

And criminal cases, 116.

And domestic servants cases, 163.

And immigrants, 211.

And personal injury cases, 157.

Publications of

Legal Aid Review, 143.

Handbook for Domestic Servants, 212.

Sailor's Log. 213.

New York Municipal Court
Arbitration rules, 56, 64, 71.

Conciliation rules, 55, 63.

New York State Bar Association, resolution

on conciliation, 67.

New York Voluntary Defenders Commiitee,
108, 117, 118, 121, 148, 169, 180, 186, 194. 195.

Established in 1917, 117.

Extent, nature, result of work, 1 18.

And district attorney, 121.

Experience as to confessions of guilt, 121.

Excellence of, 186, 194.

New Zealand, provision of counsel for accused,

115.

Non-support, see Desertion Cases, Domestic
Relations.

Norway
Provision of counsel for accused, 115.

Conciliation courts in, 61.

Their success, 62.

Omaha Free Legal Aid Bureau, 148. 176. 185,

191.

Established in 1916, 148.

Extent of work, 191.

Organization of Courts, see Courts, Reorgan-
ization of.

t assengers on Railways, compensation plan
for, 90.

Patriotism, see also Citizenship.

Weakened by denial of justice, 11.
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Pauperis, In Forma, see In Forma Pauperis.

People v. Harris : case illustrating work of de-

fender, 118.

Per Capita Amount expended by Legal Aid
Organizations, 190.

Personal Injury Cases, see Contingent Fees,

Industrial Accident Commissions, Work-
men's Compensation Acts.

Rise of this litigation, 85.

Declined by legal aid organizations, 85, 156.

Rule criticized, 157.

Philadelphia Domestic Relations Court
Jurisdiction of, 75.

Use of conciliation, 81.

Philadelphia Legal Aid Society, 18, 101,141,

146, 154, 163, 167, 168, 176, 177, 191, 195,

203, 208, 211, 214, 238.

Begun in 1902, 141.

Classification of cases, 154.

Extent of work, 191.

Fees charged, 167, 168.

Legislative work, 203.

Community service, 208, 211.

War service, 238.

Reference of cases, 163.

Support from bar, 238.

Philadelphia Municipal Court, recommends
small claims court, 54.

Piers Plowman, on defects in justice, 16.

Pittsburgh Legal Aid Society, 144, 147, 176,

191, 195, 203, 233.

Started in 1908, 144.

Extent of work, 191.

Legislative work, 203. [190.

Plainfield Legal Aid Committee, 148, 176,

Extent of work, 190.

Pleading, see Procedural Law.
"Poor Man's Lawyer," in London, 138.

Poor Persons, see also In Forma Pauperis.

Effect of denial of justice on, 9.

Do not receive equal justice, 8, 11.

Unable to use the courts, 9, 15.

Unable to pay court costs, 29.

Unable to employ counsel, 33.

Unable to take appeals, 27, 206.

Nature of litigation of, 39.

Preyed on by swindlers, 9, 152.

Free advice to, by administrative officials, 94.

Court as trustee for, 57.

English 1913 Rules for, 102.

Pope, Jajvies H., public defender in Los Angeles
Police Court, 126.

Population, growth of, cause ofjudicial failure,

7, 188.

Portland (Oregon) Municipal Court Public
Defender, 148. 169, 176, 177, 185, 186, 191.

Established in 1915, 125.

Work of, 126.

Undertakes civil cases, 148.

Extent of work, 191.

Killed by politics, 186.

Portland (Oregon) Small Claims Court, see

Small Claims Courts : Portland.

Pound, Roscoe
Advocates a bureau of justice, 15, 215.

On new development of law, 37.

On substantive law, 14.

On causes of failure of justice, 7.

On small cases, 41, 54.

Practice, see Procedural Law.
Practice of Law, changed by commercial ex-
pansion in United States, 85.

Preliminary Hearing in Criminal Cases, 108.

Preventive Law
Definition of, 214.

Legal aid opportunity in, 215, 224.

Cooperation with other agencies, 217.

Use of case material, 216.

Examples of, 216.

Pritchett, Henry S., Introduction by, xi.

Probation Staffs

In domestic relations courts

Importance of, 78, 79, 81.

Supplant lawyers, 78, 80, 82, 242.

In superior criminal courts, 108, 109.

In inferior criminal courts, 125-127.

Value of data collected by, 124.

Procedural Law
Serious defects in, xiii.

Causes denial of justice, 16.

Causes delay, 19.

Complicated, requires lawyers, 32.

Too complicated for small cases, 41.

Unnecessary for small causes, 52, 54.

Complicated by legislatures, 7.

Arbitration proceedings disregard, 69, 71.

Conciliation courts have informal, 62.

Domestic relations courts have simple, 78.

Small claims courts abolish technicalities, 46,

47, 50, 52, 54.

Workmen's compensation acts have simpli-

fied, 87, 88.

Simplification of

A cardinal need, 215.

Elihu Root on, 42.

Will promote equality, 128.

Will solve delays and costs, 241.

Will not solve need for lawyers, 31.

Legal aid should lead in, 199.

Prosecuting Attorney, see District Attorney.

Police should not act as, 125.

Protective Agency for Women and Children,
The Chicago, 136. 144, 201.

Founded in 1886, 135.

Nature and amount of work, 136, 144.

Merged in Chicago legal aid society, 144.
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Protocol in New York Cloak Industry, pro-

vides for arbitration and conciliation, 70.

Public Defender, see. Defender in Criminal

Cases, Los Angeles County Public Defender,
Los Angeles Police Court Public Defender,
Portland Municipal Court Public Defender,
New York Voluntary Defenders Committee;
see also Criminal Cases, Criminal Law, Crimi-
nal Proceedings.

Public Legal Aid Bureaus, see Types of Legal
Aid Organizations.

Public Legal Aid Work
Importance of the idea, 146.

The wisdom of, ix.

And existing legal aid work, 236.

Public SER\^CE Law, popular criticism of, 14.

XVECORDS OF Legal Aid Work, see Legal Aid
Work: Records.

Reduch, Professor, report on Case Method,
xi.

Reed, Alfred Z., in charge of Carnegie Foun-
dation studies in legal education, xi.

Remedial Agencies (for the different agencies
see Analysis of Contents, Part II, page iv).

In general, 37.

Classification of, 38.

Tests of, 38.

Significance of, 128.

Remedial Legislation, see Legislation.

Remedy Suggested
For costs on appeal, 27.

For excessive court costs, 25.

For cost of witnesses, 27.

For delays, 19.

For abuse of ejectment, 14.

Reports of Legal Aid Organizations

Published from start in New York, 135.

In Chicago, 136.

Need for full reports, 178.

Of independent societies best, 177.

Convey true impression of work, 150.

Revenue to State from Court Costs, 21, 26.

Revolution, American, caused byinjustice, 12.

Richmond Legal Aid Society, 148, 177, 191,

195, 239.

Extent of work in, 191.

Contribution from bar association, 239.

Rights of Individuals

Complicated in modern law, 7.

Depend entirely on law, xii, 4, 5, 9.

Defined by substantive law, 13.

Robinson, David, Portland Municipal Court

Public Defender, 125.

Rochester Legal Protection Committee, 55,

145, 168, 176, 177, 191, 214, 239.

Started in 1911, 145.

Fees charged, 168.

Extent of work, 191.

War service, 214.

Contribution from bar association, 239.

Roosevelt, Theodore, experience in legal aid
work, 10.

Root, Elihu
Foreword by, Lx.

On delay, 17.

On simple procedure, 42.

RowE, William V., study of legal clinics, 227.

"Runners"
In criminal cases, 114, 123, 125.

Ousted by defenders, 1-26.

Legal aid to protect immigrants from, 133.

In personal injury cases, 86, 157.

Russell Sage Foundation
Anti-loan shark work, 205.

Test case on wage assignments, 206.

OT. Louis Legal Aid Bureau, 145, 148, 154,

168, 176, 184, 185, 191.

Started in 1912, 145.

Work taken over by city, 148.

Classification of cases, 154.

Extent of work, 191.

Fees charged, 168.

Experience under public control, 184.

St. Paul Legal Aid Department, 145, 176,

179, 180, 191,223.

Started in 1912, 145.

Extent of work, 191.

Good work of, 180.

Work for charities, 223.

Growth aftermoving to lawyers' building, 1 79.

San Diego Legal Aid Bureau, 148, 176, 191.

Extent of work, 191.

San Francisco Legal Aid Society, 98, 148, 160,

176, 191, 209, 236, 239.

Disposition of cases, 160.

Extent of work, 191.

Test case on court costs, 209.

Sailors, see Seamen.
Sailor's Log, published byNew York Legal Aid

Society, 212.

Saloman, Edward, first presidentofNew York
Legal Aid Society, 134.

Schmidt, J. P., advocates defender plan, 116.

ScoTiTSH Law
Assistance to poor persons, 26.

Assignment of counsel plan, 101, 115.

Bar associations furnish counsel, 231.

Judicial legal aid, 248.

Sea3ien

Legal aid by Shipping Commissioners, 94.

Legal aid service to

In Boston, 209.

In New York, 139, 203, 208,211.

In Philadelphia, 203.
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Handbook of law for, 212.

Need a compensation act, 90.

Separate Maintenance, see Domestic Rela-
tions.

Service of Process

Various methods used, 23.

Use of telephone, 44, 63.

By police in domestic relations cases, 76.

By mail, 22, 26.

In small claims courts, 44, 63.

Under compensation acts, 84.

Advantages of, 91, 202.

Settlement OF Cases, forced by delay, 17.

Sharswood, on lawyer's duty to poor, 233.

Shipping Combiissioners

Give advice to seamen, 94.

Arbitration of disputes, 94.

" Shyster " Lawyers
In criminal cases, 114, 125.

Ousted by defenders, 126.

Plan fraudulent legal aid organization, 138.

Simplification of Procedure, see Procedural
Laws, Simplification of.

Small Claims and Sjiall Causes
Administration of justice neglects, 8, 41.

Court costs in, 24.

First handled by justices of peace, 42.

Under municipal courts, 43.

Provision for, in England, 42.

Small Claijis Courts
Necessity for, 41.

Success of, 242.

Overcome delay and costs, 241.

In what cases, 49.

Political significance, 53.

Conditions to, 53.

Appeals from, 53.

Extension of plan, 54, 202.

Wider powers for, 55, 57, 59.

Clerks of, assist parties, 247.

Inferior to Labor Commission in wage col-

lections, 98.

Chicago Court
Origin and purpose, 51.

Costs and delays in, 52.

Attorneys in, 52.

Volume of work, 52.

Jurisdiction wide, 52.

Cleveland Court
Best type, 48.

Origin and development, 48.

Success of, 50.

Work of, 50.

Attorneys in, 49.

Uses conciliation, 63.

Kansas Courts

Origin, 43.

Statute creating, 44.

Nature of work, 44, 46.

Effect on costs and delays, 45.

Attorneys excluded, 45.

Unsoundness of, 45.

Influence on Portland Court, 46.

Minneapolis Court
Establishment of, 54.

Has conciliation power, 63.

Portland Court
Origin, nature of work, 46.

Success of, 47.

Attorneys prohibited, 46.

Small Debtor's Courts, see Small Claims
Courts.

Small Loans
Rise of loan sharks, 10, 11. [95.

Advice on, by administrative officials, 94,

Legal aid attorneys specialists in, 222.

Laws regulating, improved by legal aid or-

ganizations, 201, 202, 205, 208, 211.

Social Interests, secured by state through
law, 13, 182.

Social Workers, modern training of, 220.

Socialization of Bar, not involved in state

legal aid, 182.

Society for Gratuitous" Defence of Accused
Persons, in Rome, 115.

Societies, Legal Aid, see Legal Aid Organiza-
tions.

Soldiers, see Legal Aid Work : War service.

Soldiers' and Sailors' Civ^il Relief Act
Provides for

Assignment of counsel, 231.

Instalment judgments, 57.

Control over ejectment, 59, note 2.

Sources of Cases, see Legal Aid Work : Sources
of cases. [231.

Spanish Law: oath of attorney to serve poor.

Standard Number of Clients for each Legal
Aid Organization, attempt to fix, 190.

State, see also Government.
Interest of

In all litigation, 182.

In domestic relations, 73, 75, 82, 102.

In ejectment proceedings, 59.

Duty to provide justice, ix, 169, 183, 184.

Duty to furnish lawyers

In criminal cases, 105, 112.

In all cases, 181.

Control over administration of justice, 180.

Does not support legal aid work, 195.

Stockbridge, Henry, on preventive law, 214.

Storey, Moorfield, on bar's duty to legal aid,

239.

"Straw" Bondsmen
In criminal cases, 114, 125.

Ousted by defenders, 126.

Street Railways, compensation plan for pas-

sengers on, 90.
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Submission to Arbitratiox, see Arbitration.

Substantive Law
Fair, essential to equal justice, 5, 13, 205.

Importance of, 5, 13.

Satisfactory condition of, xii, 13.

Not a cause of injustice, 15.

Not self-enforcing, 16.

Adequate in domestic relations, 73.

Of landlord and tenant, unfair, 14.

Of public service companies, H.
Unfair to injured workmen, 14, 84.

Changed by compensation acts, 87.

And arbitration, 69.

And conciliation, 67.

Summons, archaic form used, 33.

1 AFT, William H., on public concern in litiga-

tion, 28.

Technicalities, see Procedural Law.
Term Fees, as court costs, 23.

Towns, charity work by lawyers in, 33, 188.

Train, Arthur, on need for defender, 116.

Transcript of Evidence, expense of, 27.

Trustee, Court
Need for, 57, 153, 202.

The plan, 57.

In English County Courts, 58.

Trustee Process, used for extortion, 9.

Twain, Mark, on legal aid work, 150.

Types of Legal Aid Organizations
Classification of five types, 169.

Extent of each type, 173.

Present situation in twenty-nine cities, 176.

Extent of work of each type, 192.

Change to charity type after 1910, 145.

Change to public type after 1913, 148.

Specialized types, 169, 171.

Criticism of, 170.

Law School societies, 174.

Bar Association societies, 174.

Independent v. Departmental Societies

General considerations, 175.

Superiority of independent, 176, 179.

Public i\ Private Organizations

Argument for public, 180.

Experience of public, 184.

Conclusions, 186.

Vance, Williaji R.

On failure of lawyer, 37.

Allies legal aid and law school work, 145.

Voluntary Defenders Comjiittee, see New
York Voluntary Defenders Committee.

>'V AGES, Claims for
Non-payment of, 183, 199.

Delays in, 17, 18.

Handled by small claims courts, 45. 55.

Collected by administrative officials, 94, 96,

203.

Use of criminal process, 98.

Arbitrated in cloak industry, 70.

Greatest legal aid work, 135, 136, 152.

Wage-earners, unable to collect wages, 7, 9,

42.

Walsh, Frank P., aids legal aid in Kansas City,
146.

War Service, see Legal Aid Work: War ser-

vice.

Washington, D. C. (Legal, Aid Society of
the George Washington University Law
School)

Law students start legal aid, 148.

Extent of work, 191.

Westchester County Legal Aid Co.mmittee,
founded in 1902, 142.

WiGMORE, John H.
On failure of justice, 41, 42.

On importance of lawyers, 32.
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In murder cases, 122.
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Public defender in Los Angeles, 117.

Report of, on expense of office, 120.
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trial Accident Commissions.
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Delays, 84, 87.

Expense of lawyer's services, 85, 87.

Permit service of process by mail, 84.

Automatic settlement of cases, 87.

Extension of

To seamen. 90.

To passengers, 90.











UNIVERSITY OF CALIFORNIA LIBRARY
Los Angeles

This book is DUE on the last date stamped below

JUN 1 4 7%t;

^M 2 ms

l^sli

^rtlioec'^'^'^^*^^

«
^\^^^

fficvwM'

m I m
DlSCHAI^dE DRL

MAY '^ 1381

"'171369 "-' "'*'•
oisch4rge-uwj

SUl MARU'TJ

MARl 1973 APR 1 2 i982

Form L9-40m-7,'56(C790s4)444



liaii
/VA 001 194169 7




